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ERE is a timely new aid for every lawyer . 
for every lawyer who must guide and direct business 
and private interests in their dealings with the fed- 
eral government... 
the important and growing sphere of federal ad- 
ministrative activities a field of law and regulation 


for every lawyer who sees in 


that is at once an imperative challenge and an 
unusual opportunity. 


Quickened by the war, the demands upon gov- 
ernment to perform more and more services for 
the protection and well-being of its citizens have 
multiplied almost unbelievably. The result has been 
a bewildering growth in the number, the variety, 
ond in the areas of activity of federal bureaus, 
offices, and agencies. 


And with this growth in administrative agencies, 
the complexities of administrative procedures have 


Ke fmann & Fabry 


2 CCH TOPICAL 


j PRACTICE AND PROCEDURE BEFORE FEDERAL AGENCIES 
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kept pace. So, if you are hunting protection against 
threatened unfavorable action of some agency... 
seeking relief from an existing bothersome condi- 
tion or actual hardship ... or trying to get direct, 


favorable action on a specific point... 


.. then this new improved and streamlined CCH 
Reporter — Federal Administrative Procedure — 
especially designed to keep you in constant, contin- 
ving touch with the what and why and how-to-do-it 
of practice and procedure — of practically every 
governmental department, office, bureau, or agency 


of importance .. . will be of special interest to you! 


Write for Complete Details, 


“PUBLISHERS or F TOPICAL LAW REPORTS 


New YORK 1 Cricaco WASHINGTON @ 
Empine STATE BLDG 214N MICHIGAN AV e MuNSEY BLOG. 


LAW REPORTS 


[H® AMERICAN BAR ASSOCIATION JOURNAL is published Monthly by AMERICAN Bar Association at 1140 North Dearborn Street, Chicago 10, Illinois 
1912. 


Entered as second class matter Aug. 25, 1920, at the Post Office at Chicago, Ill., under 
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he Act of Aug. 24, 


Price: per copy, 25c; per year, $3; to Members, $1.50; to Students in Law Schools, $1.50. Vol. 32, No. 6. 











New & Used 


LAW BOOK Bought & Sold 
JOS. M. MITCHELL 


5738 THOMAS AVE. PHILADELPHIA 43, PA. 


Unless described otherwise, latest editions, used buckram, fine 
sound bindings or comparable material; samples for examination 
on request; delivery to any city in U.S.A. included if deposit 
accompanies order 


Original Our 
Vol's. Price Price 
Century Digest, 2 in 1 thin paper ed 50 $ 300. 
Decennial Digest 24 163. 
2nd Decennial Digest 25 175. 
3rd Decennial Digest 29 250. 
4th Decennial Digest 36 =: 3300 
Federal Digest Recompiled ed. 1-1944 Annual, 

(worth $50.00 trade-in) 32 320. 
Federal Shepard Citator (like new) 2 75 
Federal Cases (reprint of all U. S. Circuit & Dist. 

Court Reports not in Fedl. Reporter 30 300 
Federal Rules Uecisions (West Pub. Co.) 4 20 
Federal Code Annotated 16 160. 
U. S. Code Annotated 70 300 
U. S. Supreme Court Reports 
U. S. Supreme Court Reports Law ed. in 89 
U. S. Supreme Court Reports Law ed. Digest 100. 
Atlantic Reporter 400. 
Atlantic Reporter Second 
Northeastern Reporter 
Northeastern Reporter Second 192. 
Northwestern Reporter 600. 
Northwestern Reporter Second 63. 
Corpus Juris A-Z & Annos. 1941 728. 
Corpus Juris Secundum (like new) 450. 
American Decisions — 500. 
American Reports 300. 
American State Reports a 700. 
Lawyers Reports Annotated, New Series 
State Reports (many states) to complete the 

years not covered by the National Reporter 

System. Specify state wanted. 

Columbia Law Review 

Illinois Law Review 

U. of Pa. Law Review, vols. 60-93. . 

Selden Society (reprints of rare English law 
books such as the Year Books) 

American Federal Tax Reports, C.C.H., Verbatim 

reprint of all tax cases in National Reporter 

System, U. S. State & Federal 32 
Official Gazettes (includes Commissioners De- 

cisions) U. S. Patent Office, 1870-1945, vols. 

1-581 (1-300 bound, fair, 301-581 in 2's). 581 
Patent Office Annual Indexes, 1870-1945, 

bound, fair - 75 
Pacific States Reporter (reprint of cases not in 

Pacific Reporter; covers 135 vols.) 40 
Penna Laws, Dunlop ed., plus originals 1700- 

1945, fair 70 
Penna Reports Supreme Court, Early and 1-109, 

to Atlantic Reporter 175 
Penna. Reports Superior Court, 1-101, to At- 

lantic Reporter 101 
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The” OF FICIAL” 
POCKET SEAL 


THE SEAL THAT GETS THE BUSINESS 


STANDARD WITH LAWYERS, NOTARIES 
& CORPORATIONS ALL OVER THE WORLD 


We mean /egal business, of course. And why 
not? Clients naturally like to deal with a 
lawyer who furnishes them with a light, fast, 
modern seal instead of the old-fashioned, cum- 
bersome lever seal— especially when it does 
more and better work, as this one does. Get it 


from your stationer or marking device dealer. 


Meyer ¢ Wenth 
So. JEFFERSON ST CHICAGO 6. ILLINOIS 
The House og Fruendshif 











A BINDER FOR THE JOURNAL 


We are prepared to furnish a binder into which 
separate issues of the JouRNAL can be inserted and from 
which they can be detached with ease by means of a 


special device. 


It can be used merely for current numbers or as a 
permanent binding for the volume and placed on the 
shelf with other books. 

The price is $1.75, which is merely manufacturer’s 
cost, plus mailing charge. Please mail check with order 


AMERICAN Bar ASSOCIATION JOURNAL 
1140 North Dearborn Street, 
Chicago 10, II. 
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In the Corporation Trust system each step in 
Statutory Representation is a coordinated, in- 

The calm assurance that no tegrated part of a complete system. The offices 
and representatives it furnishes are linked with, 
NAL ‘ and their experience reflected in, the Bulletins 
d which notify a corporation, through its lawyer, 

nee or emergency will ever of state taxes to be paid and reports to be filed. 

The Report and Tax Notification Bulletins are 


9 which i P linked by spot references to the State Tax Re- 
ind from find your company Ss statutory porter, in which the lawyer finds the complete 
— text of the applicable laws, regulations and 


court decisions. A pre-arranged plan worked 
out between C T representative and each com- 


representation faulty or pany’s own lawyer controls the handling of 


or as a process served on the company. 
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“to serve 
with bond’ 


When you need a bond for yourself or 
a client, the surest way to obtain the 
instrument you want, when you want it 
and in a form acceptable to the Court, 
is to call the local F&D representative. 
You will find him always ready and glad 
to serve you, regardless of the size of 
the premium involved, and you will 


have the satisfaction of knowing that 


he is backed by the ample resources and 
extensive facilities of America’s fore- 
most bonding company...a company 
that has specialized in furnishing Court 


and Fiduciary Bonds since 1890. 


FIDELITY AND SURETY BONDS 
BURGLARY, ROBBERY, FORGERY 
AND GLASS INSURANCE 


FipeEviry AND DEPOSIT 


COMPANY OF MARYLAND 
Founded 1890 — Baltimore, Md. 


WITH WHICH IS AFFILIATED THE AMERICAN BONDING COMPANY OF BALTIMORE 

















Mertens 


The Law of Federal Income Taxation 


by JACOB MERTENS, JR. of the New York Bar 


12 Volumes including 1946 Cumu!ative Pocket Parts « Price $140.00 


A complete restatement of the entire field of federal income and excess profits 
taxation—directing you instantly to the applicable provisions of the law and the 
interpretations and constructions which have been placed upon them both adminis- 
tratively and judicially. 


—presenting the quickest way of finding the law, and the only way of finding all 


the law weighed personally by an expert in this field as to relevancy and importance. 


—giving you that peace of mind that no other means of research will give—the 
certainty that you have not overlooked other decisions in point. 


Kept constantly to date by a monthiy pamphlet service which cumulates into a 
single issue every third month. The set is also brought to date annually by supple- 
mental pocket parts which fit into and become a part of each book. Therefore, for 
the latest word on the subject you simply follow the section, page and note number 


of the original text into the pocket part of the particular volume and down to the 
latest issue. 


In other words, you do not buy a new set annually. Your original investment is 
permanent. You have no filing problem, no intermediate indexes or complicated new 
numbers to note and remember. The full picture is carried forward for you from 
year to year as it unfolds and develops right down to the first of each month. It is 

not necessary to find or borrow volumes or worry about discarded material when 

your problem relates to a refund or deficiency assessment involving the law of a prior 
year; the Mertens Service, by cumulation instead of substitution and discarding, saves 
that law for you. It keeps the ENTIRE law always available in a single service, and 
always to date within your own current reading knowledge. 


The charge for the yeor's service including Pocket Parts (July 1946 to July 1947) is $35.00, payable in advance 


CALLAGHAN & COMPANY 


401 East Ohio Street Chicago 11, Illinois 
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An Avoidable Tragedy 


Within the comparatively short span of 12 months, ending 
March 31, 1946, The Prudential was compelled to reject 62,364 
applications for life insurance protection. 


Many of those turned down would have been eligible had they 
applied for policies at an earlier date. 


Sound reasoning cries out against delay in acquir- 
ing life insurance. Not only one, but often several 
persons are adversely affected in such waiting. 


She PRUDENTIAL 


INSURANCE COMPANY OF AMERICA 


A mutual life insurance company 
HOME OFFICE NEWARK, NEW JERSEY 


























DELAWARE 
for * 


POST-WAR CORPORATIONS 








Corporations formed upon telegraphic instructions. 


Approved organization forms, exact cost, precedents and our 


1946 DIGEST of the law, furnished gratis to lawyers upon request. 


Publishers of ‘‘Marvel on Delaware Corporations and Receiverships."’ 


Corporation Service Company 


Delaware Trust Bldg. Telephone 8305 Wilmington 99, Delaware 

















You need OVERNIGHT information 
To meet OVERNIGHT developments 


.. -A 722 decision, released yesterday, can nullify .. -A U. S. Tax Court decision, handed down yes- 
a carefully prepared petition that you are to terday afternoon, can point out the pitfalls 
present in a few hours; im a reorganization you are now handling; 
. .A Congressional hearing on a proposed tax bill 
ean forewarn you of dangers inherent in 
present plans for your clients. 


That’s how fast a move by the government or the courts affects you 
practice. That’s why you can’t rely on a source of information that travels 
at a carriage pace. When problems change overnight, facts must flow to 
you overnight. 


ONLY BNA, WITH HEADQUARTERS IN WASHINGTON 


. reports current handling of 722 and 102 cases . . reports new interpretation of existing law in 
OVERNIGHT. the courts, and new business regulations and 


decisions OVERNIGHT 
. reports the activities of Congress as they affect - 


business and industry, reports important new _ .speeds this pertinent information on its way to 
bills and amendments, with explanation of you by fastest mail so that it can be on your 
their content and significance OVERNIGHT desk by 10 o’clock the next morning 


No other business service is so complete—so fast—so authoritative 


Write Dept. J for introductory offer 


THE BUREAU OF NATIONAL 
24th AND N STS., N. Ws _ WASHIN 
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Rules for Jumor Bar Membership Contest 


1. Eligibility: V. Awards: 


All members of the American Bar Association who are . To the eligible member who obtains most credits fo 
members of the Junior Bar Conference, excepting Na- 


new members during the contest period — an en 
tional Othcers and Council Members. 


graved gold wrist watch with gold wristband. 


il. Duration: 2. ‘To the eligible member securing the second highest 


. . ts ; number of credits — an engraved gold wrist watch 
February 15, 1946, to August 31, 1946, inclusive. ™ " 


To the eligible member who obtains most credits fo 
a new members in his state, during the contest, in pro 

Ill. Objective: portion to the number of lawyers, in states with ove 
Io increase the membership of the American Bar Asso- 2,000* lawyers — an engraved gold wrist watch with 
ciation, and the activity and influence of younger lawyers gold wristband. 


therein. _ a . : 
lo the eligible member who obtains most credits [oy 


new members in his state, during the contest, in pro 
IV. How to Obtain Credit: portion to the number of lawyers, in states wit! 


One credit to be given to each member eligible for this under 2,000* lawyers— an engraved gold wrist watc 
contest whose name is written across the back of an with gold wristband. 
application for membership which is marked “]BC” or, 


. To each of the runners-up under paragraph 3 and 4 
if no name is on the back, whose name appears as spon- an office pen set with engraved plate. 
sor, submitted during the above period, upon election 
of the applicant named to membership in the American Duplicate awards will be awarded in the event of 3 
Ror Acurtntinn tie. Winners to be announced and prizes awarded a 


1946 convention. 
The allocation of credit by the American Bar Asso- —_—— 
, * Based on 1940 census as contained in Table 2 to Report of America 


ciation headquarters shall be final. Bar Association 1944-45 Special Committee on Membership. 





The American Bar Association Journal takes pleasure in offering to its readers 


Law Office Organization 


Reginald Heber Smith 


This attractive pamphlet describes a system of law office organization, 
which, Mr. Smith says, “has been in actual operation for twenty years and 
has worked reasonably well.” He lists the following benefits: ‘(1) The elimi- 
nation of waste has saved thousands of dollars, and a dollar saved is a dollar 
of added income. (2) The attorneys have been able to produce the best work 
of which they were inherently capable. (3) Morale and esprit de corps have 
been kept at a high pitch because the men believe the rules of the system are 
fair; indeed they have made the rules themselves. (4) That nightmare of part- 
nerships—how to divide the profits justly among the partners—has been 
dispelled. That problem has always tended to be a disruptive force in partner- 
ship life; but no partner has ever left us to join any other firm. (5) Cost Control 
has enabled us to handle at a moderate profit a great many small cases which 
otherwise we should have handled at a loss or perhaps not at all. (6) We have 
been enabled to grow from a small group of men to a somewhat larger group.” 


An appendix of forms is included. 
Price 50c 


American Bar Association Journal 
1140 North Dearborn Street — Chicago 10, Illinois 
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America 


Srames fap afford you both durability amd distincion 


for all your letters and legal forms that are matters of daily concern and future record, 
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These desirable qualities stem from the cotton and linen fibres from which all Crane’s Papers 
are made .. . from the accumulated experience of 145 years of making fine papers. We 


suggest you ask your regular source of supply for samples of Crane’s Papers for all your needs. 


CRANE’S FINE PAPERS 
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NOW 


You can acquire all of the law of 


INSURANCE 


in One compact set of only 3 volumes. 
A complete text covering every phase 
of the subject, supported by citation to 
all of the cases, state and federal. 


3,878 Pages - + + 35,000 Index lines 


ITS NEW!... ITS COMPLETE! 


It’s the C. J. S. tithe INSURANCE 
Vols. 44, 45 and 46 
CORPUS JURIS SECUNDUM 


These three volumes, kept up to 
date by annual cumulative pocket 
parts, may be purchased separately 


at moderate price. 


For Particulars Write 


THE AMERICAN LAW BOOK COMPANY 


272 Flatbush Ave. Extension Brooklyn 1, New York 




















The Trials of War Criminals 


An Experiment in International Legal Understandin Le 


CHIEF COUNSEL FOR THE UNITED 


France and 


kinship 


[here exists between 


\merica an intellectual 
doser than commonly is recognized 
on either side of the Atlantic, out- 
The 


representative 


side of the legal profession. 
(American ideal of 
ree government represents the con- 
vergence of two great streams of 
Eighteenth Century liberal thought. 
One 


from 


stream flowed from 


the 


France, 
advanced thinkers of its 
pre-revolution days, and its influence 
was powerful in shaping the general 
and structure of 


philosophy oul 


Government. The other stream, of 
course, came from Great Britain and 
its contribution was predominant in 
the field of private law and of legal 
lorms and procedures. 

French liberal thought concern- 
ing the natural and_ inalienable 
rights of man, and the duty of gov- 
ernments to foster them, was com- 
municated to America during its 
revolutionary period chiefly through 
Benjamin. Franklin and Thomas 
jetlerson, aided by Thomas Paine 


who and 


was an active agitator 
pamphleteer of French new thought. 
Franklin had spent much time in 
France, had been a member of the 
French Academy of Sciences, and 
became the first diplomatic repre- 
sentative of our struggling new 
untry. 
Jefferson came to France to 
assist Franklin and was so closely in 
touch with French revolutionary 


thought that in July, 1789, he was 


\ddress delivered to the French Bar 
ciation, April 2, 1946. 


Asso 


invited to assist in the deliberations 
of the National 
mittee to draft a 


Assembly's com- 
He 
declined because he thought it might 


constitution. 


be inappropriate in view of his posi- 
tion as American Minister. Thus, the 
French influence was sponsored by 
men who stood and who still stand 
among the very highest in the af- 


fections of our people. 


Force Must Be 
Subordinated to Law 


Agreement is nearly universal, I 
suppose, that mankind's hope for in- 
dividual freedom, an economy of 
abundance, and a culture of breadth 
and depth and beauty, depends on 
maintaining the peace of the world. 
Agreement is undoubtedly no_ less 
complete that the maintenance of 
peace depends upon establishing 
means by which force will be subor- 
dinated to and controlled by law. 

“But,” the layman asks, “what 
law?” It is plain that world law can- 
not be your law, nor my law. It must 
be our law, and here it is that the pes- 
simist urges there is no such law 
and that such law cannot be because 
the interests, traditions, and philos- 
ophies of nations are so divergent 
that they cannot unite in common 
concepts of what is legally right and 


wrong. 


The Experiment in 
International Legal Cooperation 


I think 


wholly apart from any benefits to be 


that the Nurnberg trial, 


derived from punishing these pa-- 


by Robert H. Jackson 


STATES BEFORE THE INTERNATIONAL MILITARY TRIBUNAL, NURNBERG, GERMANY 


Nazi 


venture in international legal under- 


ticulan war criminals, is a 
standing and an experiment in inter- 
national legal cooperation, the suc- 
cess of which will give real hope that 
legal right and 
the 


common ideas of 


wrong may yet unite civilized 
peoples of the earth. The represent- 
atives of the four nations began 
their work as strangers, separated by 
barriers of diverse traditions, of dif- 
ferent interests, of wide divergence 
in legal philosophy, and of language. 

During the month and a half ol 
negotiations in London, we all found 
that our basic ideas of right and 
wrong and, hence, of what was law- 
ful and unlawful, were not so fat 
apart. Our greatest differences were 
in methods of trial and techniques 
for applying the law. Our mechanics 
were more varied than our prin- 
ciples. But we candidly and critical- 
ly examined each other's procedures, 
the 


proposals in the light of his own 


and each discussed various 


system. 


Common Ground as to 
Principles and Procedures 


We 


common ground as to both prin- 


found it possible to reach 
ciples and procedures. Certainly the 
But the 


significant thing for the legal proles- 


result is far from perfect. 


sion is not that our Agreement con- 
tained defects. What is really signif- 
icant is that we were able to agree at 
all. We did, in fact, produce an in- 
which 


strument to twenty-two gov- 


ernments have signified adherence 
319 
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The Trials of War Criminals 


and which the 


the dominant governments of the 
world, are engaged in carrying out. 

It is truthfully said that this trial 
is unprecedented in judicial history. 
[hat is so, and this departure from 
precedent by bringing defeated 
enemies to judgment is the thing im- 
pressed with novelty for most people. 
But the union of the four chief na- 
tions of the world, in a litigation 
before an International Tribunal is 


itself a really important innovation. 


Points of Agreement Outweigh 
Points of Difference 


From together with 


the 


working rep- 


resentatives of three other 
nations from day to day on problems 
ol law and procedure, I am strongly 
impressed that the number of things 
on which French, British, Soviet, and 
American law agree is much more 
important than the number of things 
on which we are in difference. | 
regret that the entire judiciary of 
the United States cannot take a sab- 
batical year and spend it in company 
with French, British, and Soviet 
jurists and lawyers such as those with 
whom I have had. the advantage of 
working. Such a lesson in compara 


tive law deepens one’s humility 


about the defects of his own system, 
and deepens his respect for the legal 
that evolved in dif- 


systems have 


ferent wavs than his own. 


Understanding the Legal 
Concepts of Soviet Union 


Of course, it was to be expected 


that the British and the Americans, 
both trained in the tradition of the 
Common Law, would be able to co 
understand each 


operate and to 


other. And while the gulf between 


our system and the French system 


was greater, there was a feeling that 
we had so much of common tradi- 
tion that we would bridge that gulf. 
But there was a widespread feeling 

about well be 


little 


which I mav as 


candid—that we could have 


basis for common understanding 


with — the representatives of the 


Soviet Union. 


320 {merican Bar 
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signatories, four of 


It would be idle to pretend that 
understanding between the Russians 
and the Western World is easy. Fon 
centuries legal evolution in the East 
the West 
ferent courses. 


and in has followed dif- 
France, Britain, and 
the United States have all been in- 
fluenced in 


varying degrees by 


Roman law, but our nations all 
received it directly or indirectly from 
the Western Roman empire. Russia, 
too, traces many concepts back to 
the Roman Empire. But Roman law 
reached the Russians by way of the 
Eastern empire through Byzantium, 
and the course of its evolution was 
thereby subjected to a very different 
influence. It was not uncommon in 
our conferences to find one or the 
other using terms of art which were 
not translatable. There was not only 
no equivalent in words, but there 
was no corresponding 
hese make understanding difficult, 


make both 


concept ° 


but they conference 


stimulating and profitable. 


Differences in Legal Philosophy 


Should Not Be Exaggerated 


gut I would be false to the teach- 
ings of my experience if I did not 
say that we western peoples, par- 
ticularly in the United States, are 
likely to exaggerate the difference 
between our legal philosophy and 
that of the Soviet. The machinery 
of justice appears much more unlike 
than do the rules applied. Under 
different forms, again and agairi one 
finds the same concept of right and 
wrong and of fair dealing. 

We men of the law must not let 
the very important differences be- 
tween our countries in political in- 
terest and outlook and method blind 
us to the vast groundwork of com- 
mon understanding that already ex- 
ists in the law. Very great political 
But 
interests, 


differences there certainly are. 
politics usually express 
often very temporary ones, while a 
people’s law is the expression of an 
enduring and deep-felt conviction. 
It is in this latter that I find deeper 
bases of accord between the Western 


and the Eastern world, 


The Origins of 
Sound Law 


There is a superficial belief among 
laymen that law is all created by 
“the and that if 
countries differ in political policy 
they must also differ in their law. 


government,” 


We know that a vast proportion 
of all the “law” that is applied today 
in the courts of either of our coun- 
tries had its real origin long before 
the government. Some of it is as old 
as the Scriptures, much of it is trace- 
able in ancient codes, very little is 
really added by ourselves. Sound 
law is neither temporary nor local. 

We know that the legal concepts 
of the Code Napoleon have served 
many kinds of governments and have 
been exported to many lands. In- 
deed, they form the basic law of one 
of the states of the American Union 
today. We know that both the Com. 
mon Law and the Civil Law have 
survived almost unaffected when 
governments have collapsed and new 
ones have taken their place, and have 
spread from their places of origin to 
be useful in different environments 
and with the problems of strange 
peoples. There is something funda- 
mental about the basic relations be- 
tween legal right and wrong which 
changing governments—save for the 
ruthless experimentation of — the 
Third Reich—do not try to change 
and cannot change any more than 
they can change time or tide. 


International Law Cannot 
Prevent Clashes of Interest 


I believe that in international af 
fairs as in domestic affairs, we can 
from time to time discover these ba- 
sic relationships which must be re 
spected if we are to have an inter- 
national order of peace and justice. 
I would not have you understand 
that I believe any system of Interna-- 
tional Law can ever come into being 
that will prevent different peoples 
and nations from having clashes of 
opposing interests. The value of do- 
mestic law is not dependent upon its 
success in keeping citizens from hav- 
ing differences of opinion, Society is 
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ade orderly, not by preventing con- 
licts which, indeed, increase as the 
world becomes more complicated, 
but by providing peaceable means 
ind fair rules by which civilized men 
will settle those conflicts. So in inter- 
national affairs, those who hope to 
idjust affairs so perfectly that there 
will be no clashes of interest seem to 
i to be striving for the impossible 
ut those who hope that we shall 
« able to work out slowly and pain- 
lly an International Common Law 
which will provide means of settling 
srievances and will reach and punish 
rimes against the peace, should find 
onsiderable encouragement in the 
Nurnberg trials. 


Disturbing Factors Overlook 

an Underlying Kinship 

[ am aware of a prevailing pessi- 
lism about the possibility of ‘main 


taining peace. I would not underesti- 


nate the persistence and importance 
{ factors that make what we now 


all “peace” so tentative and unsta- 


ble. But it is an unfortunate thing 
that the disturbing factors have all 
the drama in them, and cause all the 
shouting and screaming, whilst the 
great underlying kinship between 
peoples, the similarity of their no- 
tions of justice and of their aspira- 
tions for a peaceful and orderly 
world, pass unmentioned because 
there is no drama in them. 

that the 
maintenance of free and just govern- 


ment in any country is a task that re- 


Of course, we know 


quires constant vigilance, constant 
reworking of old concepts in the 
light of new conditions. It calls also 
for calm and steady statesmanship in 
the law. 


The American Bar Is 
Deeply Interested in France 


Ihe American Bar and the Amer- 
ican people take the deepest inter- 
est in the struggle of France to re 
pair its family life, its economy, 
and its legal system from the disas 
ters of the war and occupation. We 


The International Military Tribunal in the Conference Roor. 


The Trials of War Criminals 


are greatly complimented at the in- 
the French Bar 
French statesmen are taking in the 


terest which and 
judicial and constitutional systems of 
the United States in connection with 
framing the new French Constitu- 
tion. Without the least belief that we 
have perfected a model system, we 
still think you will find our Ameri- 
can experiment instructive because, 
after all, it is a transposition to a 
new Continent of ideas which out 
forefathers borrowed in no small 
part from yours. 

The American lawyers have the 
greatest admiration for the spirit of 
resistance to injustice and to oppres- 
sion which has characterized so many 
French lawyers, a spirit which did 
not perish and could not be con- 
quered. It gives us assurance that the 
springs of liberal thought which 
were so inspiring to our forefathers 
have not gone dry. We are confident 
that in France will 


our time also. 


make strides in the evolution of jus- 


tice under law which will again be 
the inspiration of mankind. 


June, 1916 e Vol 





The fickle Goddess 
on Harlan Fiske Stone his whole life 


Fortuna smiled 
through, but few men have better 
deserved or justified her favors. Son 
of a New Hampshire farmer, he had 
a body as strong as his mind. At Am- 
herst College he came to know Cal- 
vin Coolidge and Coolidge to know 
him and with this knowledge Presi- 
dent 
1924 
States. The next vear the retirement 
McKenna Mr. 


only opportunity in 


Coolidge appointed him in 
Attorney General of the United 
of Justice gave 
Coolidge the 
the five and a half years of his Presi 
Justice of the 
and he 


dency to appoint a 
Court 
1941 
made him Chief Justice of the Unit- 


Supreme appointed 


Stone. In President Roosevelt 
ed States, the only promotion, ex 


cept that of Justice White, in the 


history of the Court. And he died as 


he would have wished—in action. 


Ancestry 
Was Pure English 


Harlan Fiske Stone born. in 
Chesterfield, New Hampshire, Octo- 
ber 11, 1872, the son of Frederick L. 


and Anne Sophia (Butler) Stone. On 


was 


both sides his ancestry was pure Eng- 
lish. His American progenitor was 
Simon Stone, who came to the Mass- 
achusetts Bay Colony in 1635. Ches 
small town in the 


terfield is a very 


southwestern part of the state. Its 
population in 1880 was 1,173 and 
by 1930 it had shrunk to 704, but it 
was large enough to give him a no 
ble consort, Agnes Harvey, whom he 
1899. When 


Harlan was two years old his fathei 


married September 2, 


322 1 


nevican Bar Association Journal 


Harlan Fiske Stone 


by Charles C. Burlingham 


moved to Amherst, Massachusetts, 
having purchased a farm at Red Mill 
Valley, a few miles south of Amherst. 
child. His 


elder brother, Winthrop, became 


Harlan was the second 
President of Purdue University. His 


younger brother, Lauson, entered 
business and is President of the Fol- 
lansbee Stee] Company. His sister, 


Mrs. Helen Willard, Am- 


herst. 


lives in 


Honor Student 

at Amherst 

Harlan attended the district school 
Amherst High School. 


His father wished him to become a 


and the 


scientific farmer, and the boy entered 
the Massachusetts Agricultural Col- 
lege in Amherst in the Fall of 1889. 
His connection with that institution, 
however, was soon terminated. In 
one of the traditional rushes between 
classes Stone, according to his own 
account, was standing by as a mere 
observer when one of the professors 
came up and seizing him by the neck- 
“Aren't 
Freshmen?” 


one of these 


This led to 


tie said, you 
damned 
words and blows. A Freshman had 
laid hands on the sacred person of a 
member of the Faculty. There was 
but one penalty to fit this crime 

expulsion! Harlan went back to the 
farm, wheré he had always worked 
in the summers, and at the opening 
of the term in September, 1890, he 
entered Amherst College as a Fresh- 
man. He was one of the best scholars 
in the class and was chosen its Presi- 
dent for the last three years of his 
course. He graduated with honors, a 
member of Phi Beta Kappa. He was 


OF THE NEW YORK Bar 


a notable football player, playing 
guard in the line. His nickname in 
college was “Doc”. 

On graduation in 1894 Stone be. 
came principal of the High School 
in Newburyport, Massachusetts. It 
was a small school with few teach. 
ers and Stone taught science and 
coached the football team. The next 
year Ire entered the School of Law at 
Columbia University. Throughout 
his course in the law school he sup- 
ported himself by teaching history 
in Adelphi Academy in Brooklyn 
and by tutoring. William A. Keene! 
was then Dean and George W. Kirch 
wey, F. M. Burdick and George I 
Canfield were on the faculty, and 
Charles Thaddeus Terry was a lec 
turer. Several members of the Politi 
cal Science faculty gave courses in 
what was later called Public Law 
Among these were John W. Burgess, 
who taught Comparative Constitu 
tional Law; Munroe Smith, Roman 
Law; Frank J. Goodnow, Adminis 
trative Law, and John Bassett Moore 
International Law. 

Stone was a lecturer in the school 
for four years—from 1899 to 1902 
His subjects, varying from year to 
vear, were Domestic Relations and 
the Law of Persons, Equity Pleading 
and Practice, and Code Pleading and 
Practice. 

Professor Canfield was a practis 
ing lawyer. He was deeply interested 
in young men and was able to cas! 
their horoscopes. He had sized up 
Stone and in 1903 he offered him 4 
partnership in his firm, which took 
the name of Wilmer, Canfield & 


Stone. 
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A Man of Order 
and System 


In 1905 left Columbia and 


devoted himself wholly to his prac- 


Stone 


tice. By this time Wilmer had died 
ind Herbert L. Satterlee had joined 
the firm under the name of Satterlee, 
Canfield & Stone. In 1910 he 
alled back, and became Kent Pro- 


was 


ssor of Law and Dean of the school. 


He taught two courses himself 
Equity and ‘Trusts—and continued 
these throughout his deanship. He 
was a tireless worker and fortunately 
aman of order and system. He was 
then living in Englewood, New Jer- 
sey, but he found no difficulty in 
reaching the law school on Morn- 
ingside Heights by 8:15 and he gave 
ihe entire morning to Columbia. 
Usually he arrived at his office in 
Wall Street at 2 p. m. ready to do a 
lull day’s work no matter how long 
the day lasted. 

From his students, some of whom 
later became members of the school’s 
faculty, we know that Stone was an 
excellent teacher. There was noth- 
ing brilliant about him. He could 
not light up a subject with humor 
or catchy phrases or epigrams. His 
expositions sometimes seemed heavy, 
but he knew his stuff and could, and 
did, put it over. He had a method 
of his own. He would state a case and 
follow it with another that seemed to 
contradict the first but in fact was a 
step in the development of a doc- 
trine. He would ask a student to dis- 
tinguish the cases. He never did it 
himself. As he piled the cases up the 
result was sometimes confusing; but 
he accomplished what he sought 
gradually the students came to dis- 
cover for themselves the basic prin- 


ciples running through the cases. 


Becomes Attorney General 
of the United States 
In 1923 


essorship and deanship and became 


Stone resigned his pro- 
a member of the firm of Sullivan & 
Cromwell, with whom he had been 


a law clerk for a few months twenty- 


five years before. They had asked 
him to take charge of their litiga- 
tion; but the fatés had destined him 
for something more important than 
membership in one of the largest 
firms of New York lawyers. In Au- 
gust, 1923, Harry M. Daugherty was 
Attorney General and the Depart- 
ment of Justice had become a scan- 
dal and a byword. With his usual 
caution President Coolidge bided his 
until 


it was not late in 


that he 


time, and 
March, 1924, 


Daugherty’s 


requested 
resignation. He_ then 
nominated as Attorney General 
Charles W. Warren of Michigan, but 
the Senate rejected him. The Presi- 
dent then turned to his old friend 
Stone and nominated him on April 
7, 1924. Stone immediately set to 
cleaning house. For him this was no 
Herculean labor. He soon got rid of 
the Ohio gang and brought into the 
Department young men of character 
and ability, thus restoring the morale 
of the whole Department. ‘There was 
in the Department a Bureau of In- 
William J. 
well-known 


vestigation of which 


Burns, the detective, 
was the head. One of his assistants 
was J. Edgar Hoover. Burns resigned 
and the Federal Bureau of Investiga- 
tion was organized with Hoover as 
its director. It would be hard to ex- 
aggerate the importance of this Bu- 
reau. Stone saw to it that it was com 
pletely free of politics. He sought to 
do the same through the whole of his 
Department, but, when it came to 
assistants subject to confirmation by 
the Senate, he got into difficulties. 
However, he came to a working ar- 
rangement with the Senators unde 
which he insisted that three names 
be submitted to him for each post 
and, if none of them measured up to 
his standard, he went his own way. 

It was characteristic of Stone to 
break precedent by arguing a case 
in one of the lower courts. This he 
did in the Circuit Court of Appeals 
Third Circuit in U. S. v. 


Chemical Foundation, a suit involv- 


for the 


ing the power of the Alien Property 
Custodian to sell at private sale 
enemy-owned patents seized by the 


Custodian. 


Flarlan Fiske Stone 


Nomination to Supreme 
Court Confirmed 


On January 5, 1925, President Cool- 
idge nominated Stone as Justice of 
the Supreme Court to succeed Jus- 
tice McKenna. The story of his ap- 
After a 


meeting the President said to.Stone, 


pointment is this: Cabinet 
“IT am informed that Justice McKen 
na wishes to retire. I should like to 
appoint a Justice from the East. 
Whom would you suggest?” Stone 
thought for a moment and then said 
that the best he could suggest was 
The 
dent said he did not think Cardozo 
that 


Benjamin N. Cardozo. Presi- 


available at time. Stone said, 
“TI can’t suggest anyone else who is 
available, but I will think it over.” 
Then the “Aren't 


Stone replied, “An 


President said, 
you available?” 
offer of appointment. to the Supreme 
Court is one which no lawyer could 
refuse; but I came down here to do 
a particular job, and you are unde 
no obligations to me because of that, 
nor will any friend of mine be per- 
mitted to urge you to appoint me.” 
Mr. Coolidge suggested that 
Stone talk with Chief Justice Taft. 
Stone called on the Chief, and sub- 


then 


stantially the same sort of conversa- 
tion took place. Nothing further was 
said, but about two months later a 
telephone call from the White House 
informed Stone that his nomination 
as Justice would be sent to the Sen- 
ate that day. The nomination met 
with violent opposition led by Sena 
Norris Stone 


been a partner with Satterlee, a son- 


tors and Borah. had 


in-law of J. Pierpont Morgan, and 


Wall 


Street firm of lawyers; no such man 


he had been a member of a 
should be put on the Supreme Court! 


But on February 5 the Senate con- 
firmed- the nomination and Senator 
Norris lived to support enthusiasti- 
cally the promotion of Justice Stone 


in 1941. 


I shall not undertake to review 
the decisions of Justice Stone or to 
“evaluate” them, or him. Much has 
already been written and more will 
be. In the Columbia Law Review for 
1941, Professor Noel T. 


Dowling of Columbia has written an 


November, 
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admirable essay on Justice Stone's 
methods in constitutional cases. In a 
recent volume, entitled Chief Justice 
Stone and the Supreme Court, Sam- 
uel J. Konefsky has analyzed the de- 
cisions of the Justice under three 
heads: (1) Taxing Power of Inter- 
Governmental Relations; (2) the 
Commerce Clause and State Power; 
(3) the Scope of Federal Power. He 
has also written a chapter on re 
straining and administrative process, 
another on censoring state regula- 
tion of economic activities and fi- 
nally a chapter on safeguarding civil 
Both the 


Law 


liberties. Columbia and 


Harvard Schools will devote 
their next issues exclusively to Jus- 
tice Stone. It would be presumptu- 
ous for me to attempt to anticipate 
these. All I need say is that Stone up- 
held the best traditions of the Court. 
It was his happy fortune that Holmes 
and Brandeis were still members ol 
the Court. Holmes did not retire un 
til 1932 and Brandeis until February, 
1939. Cardozo’s service on the Court 
was for only six years but that associa- 


tion Stone regarded as a high privi- 


lege. He was not a follower of either 
Holmes or Brandeis. He possessed, 01 
developed, a philosophy and method 
of his own in constitutional cases, 
and in other cases of large public 
import. His character and tempera- 
ment fitted him for judicial office. 
He was of the highest integrity, of 


sound learning 


g, open-minded, toler- 


ant, patient, courteous. With the 
changes in the personnel of the 
Court his satisfactions undoubtedly 
diminished and as Chief Justice he 
often became discouraged. A notable 
dissenter himself, he could not and 
did not complain when others dis- 
sented, but bitterness and personali- 
ties were not to his taste. 

A list of the honors heaped upon 
him would rival the Catalogue of 
Ships—honorary degrees from six- 
universities, an 


teen colleges and 


Honorary Pencher of Lincoln's Inn, 
(Lon- 


don), Chancellor of the Smithsonian, 


a member of the Athenaeum 


Chairman of the Board of ‘Trustees 
of the National Gallery of Art and 
honorary chairman of many legal 


and other $0c ieties. 


Monday, April 22, 1946, at hal 
past eleven, Justice Frankfurter took 
Lord Wright, one of the Lords | 
\ppeal who was on his way to Japan 
to the Chief Justice’s chambers and 
they had a pleasant conversation 
chiefly about the Folger Shakespear 
Library. At noon the Court con 
vened. After the preliminary busi 
ness, when Justice Douglas had fin 
ished stating the decision of th 
Court in the Girouard case, the Chie! 
stated the grounds of his dissent 
When all the other Justices had fin 
ished their statements the Chief by 
gan his own statement for the Coun 
in Heiser v. Woodruff. He hesitated 
he tried to repeat. Justices Black and 
Reed saw that something was wrong 
and assisted him from the Bench 
Death had plucked his sleeve. 

In the words of the Sarum Anti 
phon, “He had understanding o 
righteousness, and discernéd grea 
and marvelous wonders; and he pre 
vailéd with the Most High, and is 
numberéd among the Saintly Com 


pany.” , 





cago on May 


in abeyance. 





The House of Delegates Will Meet 


Forty-eight hours before the House of Delegates was to meet in Chi- 


the railway strike and the uncertainties as to its 
duration led President Willis Smith and Chairman Tappan Gregory 
to defer that convocation. Scheduled sessions of the Board of Governors 


and of various Committees and Section Councils were likewise held 


This threatened a most regretable disruption of the Association's 
work and planning for its present year. The policies and activities of 
the Association depend largely on the deliberations and decisions of the 
House of Delegates. A mid-year meeting of the House is highly essential. 

Fortunately the officers of the Association found it practicable to 
re-schedule the meeting for July 1-3, at the Palmer House in Chicago. 
Many matters of importance to the profession and the public are 
calendared for action, and will not have to wait for the Annual Meeting 
in Atlantic City in October. The House will have the earlier oppor- 
tunity to express its considered views upon many momentous issues 


confronting the United States and the world. 
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Administrative Procedure Act 


Is Passed Unanimously by Congress 


Procedure Act 
sponsored by the American Bar Asso- 
ciation (S. 7 as revised; H. R. 4941) 
iy at this writing on the desk of Presi- 


Ihe Administrative 


dent Harry S. Truman, awaiting his 
signature which will make it law. 

Following the unanimous passage 
ol the McCarran-Sumners bill by the 
Senate, the measure was reported by 
he House Committee on the Judi- 
ciary, with various committee amend- 
ments (H. R. 4941). On Friday, May 
24, the bill was passed by the House, 
with no dissenting votes and a great 
deal of praise for the measure and 
those who had cooperated in_per- 
lecting it. This unanimous action 
was voted while the rail strike was 
absorbing national attention. 

On Monday, May 27, the House 
action was brought to the attention 
of the Senate. Instead of sending the 
bill to conference, the Senate voted 
unanimously to concur in the House 
amendments and to adopt the bill in 
that form. The basic features of the 
bill were set forth in 31 A.B.A.]. 
615-624, 629, and the amendments 
were summarized in 32 A.B.A.J. 253. 
The bill as passed unanimously by 
the Congress went to the White 
House on May 29. 

In view of the approval and sup- 
Attorney 
General Tom C. Clark, the signing ol 


port of the measure by 


it by President Truman is expected. 
This will bring to a highly satis- 
factory culmination the American 
Bar Association’s long fight for legis- 
ition to prescribe fair standards of 
vocedure for the hearings and deter- 
ininations of agencies, to eliminate 
ibuses on the part of some of the 
administrative agencies, and assure to 
persons aggrieved the substance ol 


right of judicial review. 


Prepared by the Association's 
Special Committee on Administrative 
Law in cooperation with the Attor- 
ney General and various interested 
organizations, the bill has been ap- 
proved by the House of Delegates as 
“a long step forward”, toward the 
objectives which the Association has 
insistently sought. The members of 
the Association’s Committee, who 
deserve great credit for the outcome, 
are: Carl McFarland, Chairman, of 
the District of Albert 
Ewing, Jr., of Tennessee; Aaron L. 


Columbia; 


the District of Columbia; 
Reuben Hall, of Massachusetts; 
Ralph M. Hoyt, of 
Charles E. Lane, of Wyoming; Harry 
]. McClean, of California; W. James 
MacIntosh, of 


Ford, of 


Wisconsin: 


Pennsylvania; Clar- 
Miller, of the District ol 
Roland F. O’Bryen, ol 
Missouri; George Rossman, of Ore- 
gon; Mayo A. Shattuck, of Massa- 
Smith, of North 
Smith, Jr., of 
New Jersey, and Burt J. 


ence A. 


Columbia; 


chusetts; Julius C. 
Carolina; Sylvester C. 
Phompson 
ot Iowa. 

Probably no measure in the his 
tory of modern legislation has been 
considered as long and as carefully, 
by as many persons interested and 
qualified to advise and assist in its 
development. The unanimous ac- 
tions in the Congress were in no 
sense perfunctory, many Senators and 


took 


praise the bill, to express their grati 


Representatives occasion to 
fication as to the agreement on it, 


and to warn that if it were inter- 
preted or applied in such a way that 
it fell short of accomplishing the ob 
jectives stated in the Committee re 
ports, further corrective legislation 


would be drafted and advocated. 


Statement by Chairman 
Sumners 


In the House debate on the bill, Ex- 
Judge Hatton W. Sumners, of Texas, 
for whom the passage of the bill 
brought to culmination his long and 
distinguished career as Chairman ol 
the Committee on the Judiciary, 
which is to end with his voluntary 
retirement at the end of the present 
Congress, made the following state- 
ment as to the House leaders who had 
worked together in perfecting the 
bill (Congressional Record for May 
24, 1946; pages 5768-5769): 

“This is one of the most im- 
portant items of legislation that has 
been reported by the Committee on 
the Judiciary since I have been a 
member of that Committee, and one 
of the most important that has been 
considered by this House in a long 
time. I do not believe any item ol 
legislation that I know of has re 
ceived broader and more earnest, 
patriotic consideration by so many 
groups of our citizenship, as well as 
Government agencies themselves and 
individuals in different branches of 
the Government service. 

“The subcommittee of the Com 
mittee on the Judiciary which had 
first responsibility is Subcommittee 
No. 3, of which the gentleman from 
[Mr. Walter] is the 
able chairman, and the gentleman 


Pennsylvania 


from Tennessee [Mr. Kefauver], the 
gentleman from South Carolina | Mr. 
Bryson], the gentleman from Massa- 
chusetts [Mr. Lane], 
from Iowa [Mr. Gwynne], the gentle- 


the gentleman 


man from Connecticut [Mr. Talbot], 
and the gentleman from Ohio [Mr. 
that 
mittee, have done a fine job, as has 


Lewis], members of subcom- 


(Continued on page 341) 
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Tbe Forgotten 


The 
the real forgotten man in federal ad- 
His 


has 


United States commissioner is 


ministration of justice.! office 


dates from 1789 and he been 


called 


since 1817, but most American law- 


commissioner by Congress 


vers are as familiar with ‘Tibetan 
procedure as with the commission- 
er’s duties. His basic compensation 
by fees remains as fixed in 1896. He 
must furnish his own supplies and 
usually provide his own office. ‘To 
get his fees the commissioner must 
file quarterly a bill known among 
commissioners as the laundry list. He 
then waits months until the bill goes 
General 


through — the 


Office. 


Accounting 


Pending Legislation Deserves 
Support of Lawyers 
sills? 


Conference are now pending in Con- 


approved by the Judicial 
gress Which authorize the furnishing 
to the commissioners at public ex- 
pense of the United States Code and 


docket books 


which provide for the simplification 


official and forms, 
of the fee bill with certain increases, 
permit payment after audit by the 
Administrative Office of the United 
the 
appointment of national park com- 


States Courts and which allow 
missioners and in some cases referees 
in bankruptcy as United States com- 
missioners. Another bill gives prison 
wardens alternative jurisdiction with 
commissioners to determine whether 
indigent prisoners who have served 
their terms are unable to pay fines. 
The thes 


passage of meritorious 
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Federal Judicial 


bills has been unduly delayed. ‘They 
deserve the support of lawyers gen- 
erally, especially of those in Con- 
gress. Study of these bills may induce 
an interest in other matters concern- 
ing commissioners. 

The United States commissioner 
has been called a federal justice of 
the peace. This is descriptive of na- 
tional park commissioners, who try 


minor offenses committed in na- 


1. That the commissioners are not wholly 
forgotten is due chiefly to the Administra 
tive Office of the United States Courts. 
About five years ago after Norman J. Grif- 
fin of Phiiadelphia, one of the leading com 
missioners and perhaps the most active in 
procuring cooperative effort by the commis- 
sioners themselves, had induced certain 
Congressmen to interest themselves in the 
situation of the commissioners, the Judicial 
Conference of Senior Circuit Judges was 
asked to express an opinion about certain 
proposed legislation on the subject. The 
Conference asked for a report from the Ad- 
ministrative Office. After Will Shafroth, the 
Chief of the Office’s Division of Procedural 
Studies and_ Statistics, had collected in 
formation by questionnaires, Henry P. 
Chandler, the Director, asked the writer to 
act temporarily as Chief Analyst for the Of 
fice, to broaden the inquiry in any way de 
sired and to prepare a study which the 
Office could use as the basis of a report to 
the Judicial Conference. A comprehensive 
report was duly presented to the 1942 Con 
ference. The Conference appointed a spe- 
cial committee of judges, consisting of Car 
roll C. Hincks (Connecticut), W. Calvin 
Chesnut (Maryland), James Alger Fee 
(Oregon), Gunnar H. Nordbye (Minne 
sota), J. Foster Symes (Colorado), and 
George C. Taylor (Tennessee) , to continue 
the study and to make recommendations. 
This exceptionally able group devoted 
much time and patient effort to the subject. 
Its report, presented to the Conference in 
1943, concurred largely with the report of 
the Administrative Office and made certain 
recommendations including several for new 
statutes, which were accepted by the Con 
ference. Pending bills are largely the prod 
uct of these recommendations. While the 
two studies cover the same topic and have 
certain duplications, they differ consider 
ably in scope and emphasis. Together they 
constitute a discussion of a minor but 


an in the 


System 


by John Hanna 


Professor, Columbia University Law Schoo 


tional parks and who may exercise 


some of the United 


States commissioners, and of Alaska 


functions of 


commissioners who have a variety of 
duties and who also act as United 
States commissioners, rather than of 
the commissioners themselves,  al- 
though the latter may be specially 
designated to try petty offenses com- 


mitted on federal reservations. The 


commissioner is primarily a commit- 


not unimportant phase of law administra 
tion which, if published as a government 
document cr otherwise, might be of in 
terest and value to students of our ju 
dicial establishment. 


Improvement in the administration of 
justice by the federal courts has been rapid 
in recent years. Lawyers may be proud that 
this progress has occurred at the initiative 
of the courts themselves, under the leader 
ship of Chief Justices Hughes and Stone 
Progress has been especially marked since 
the establishment in 1939 of the Administra 
tive Office of the United States Courts 
Henry P. Chandler has proved to be a par 
ticularly happy choice as Director. His 
small staff is an unusually intelligent and 
public-spirited group of men and women 
among whom Elmore Whitehurst, Assistant 
Director, Will Shafroth, Chief of Procedural 
Studies and Edwin L. Covey, Chief of the 
Bankruptcy Division, have made outstand 
ing contributions to the usefulness of the 
Office. Taking into account the significance 
of the administration of justice, it seems 
likely that no branch of the federal ma 
chinery has done so much for good govern 
ment with less publicity, as the Adminis 
trative Office of the United States Courts. 

2. S. 342, H.R. 2464 (indigent convicts) ; 
S. 344, H.R. 2462 (furnishing supplies) ; $ 
354, H.R. 2461 (permitting payment of fees 
on audit by Administrative Office but sub 
ject to later check by General Accounting 
Office) ; S. 346, H.R. 2460 (simplified fee 
bill); S. 1763 H.R. 5623 (permitting part 
time referees in bankruptcy to be commis 
sioners). See also H.R. 1216. S. 342, 344 
345 and 346 have passed the Senate. House 
hearings on the bills were held March 13 
1946. See Hearings, Subcom. No. 1. Judi 
ciary, 79th Congress, 2nd. Sess. Commis 
sioners have been included in the Federal 
Pay Act of 1945 providing a blanket in 
crease for federal judges. 
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magistrate for the federal courts. 


tine 
His principal duties are to issue war- 


rants of arrest and search warrants, 
». admit to bail for preliminary 
hearing and for action by the grand 
jury, to hear petitions for the dis- 
charge of indigent prisoners and to 
hold preliminary hearings on prob- 
ible cause. These functions are not 
vested exclusively in the commission- 
;. Numerous statutes give the com- 
jissioners additional duties in cer- 


un Cases. 


Commissioners Relieve 
Courts by Sharing Functions 


lhe great usefulness of the commis- 
the 
preliminary 


sioners is to relieve courts by 
functions in 


woceedings in metropolitan areas, 


sharing 


o be available at hours when judges 
annot readily be reached, and to 
wovide a conveniently accessible 
federal judicial officer at points dis- 


of the 


courts. In large districts where such 


ant from the seat federal 
ffenses as violations of the liquor 
ind other excise laws are relatively 
lrequent, it is of real importance 
both to federal enforcement officers 


find 


ommitting magistrate close to the 


ind defendants to a_ federal 
scene of the offense. 

Commissioners are appointed by 
the district judges for a term of four 
‘ears and are removable without a 
showing of cause. In 1942 there were 
1080 commissioners, including na- 
tional park and Alaska commission- 
ers. In 1945 there were 749, largely 
lue to the recommendation of the 
that 
sioners handling less than twenty 


Judicial Conference, commis- 
cases a vear be eliminated except in 
Most 


commissioners are lawyers, as are 


‘special circumstances. city 
about half the others. Federal court 
derks and deputy clerks may be com- 
missioners. A desirable reform would 
be to permit the same man to be a 
ommissioner and referee in bank- 
uptcy where neither function is a 
full-time occupation. Disregarding 
national park commissioners, who 
are in the classified civil service, com- 
missioners are paid by fees. Total 


mpensation of Alaska commission- 








ers is limited to $3000. Just as in the 
case of referees in bankruptcy, the 
pay of the commissioner depends 
upon the amount and type of cases 
handled. Some full-time commission- 
ers receive about $4000. Two in 1945 
received more than the district 
judges, one $12,800 and the othe 
$11,000. The proposed new fee bill 
places a ceiling of $7500 on the com- 
missioner’s compensation. The an- 
nual compensation of about a fifth 
of the commissioners was less than 
$100 in 


certainly 


1945 and in some cases was 


less than their expenses. 
Compensation is really for clerical 
rather than judicial duties. It is a 
tribute to commissioners in general 
that many of them render public 
service without any real payment. 
This is particularly true of commis- 
sioners who, as the only federal of- 
ficial except the postmaster in thei 
communities, are constantly con- 
sulted about all sorts of federal mat- 


ters outside their functions. 


Objectionable Features 
of Fee System 


Ihe fee system has several objec- 
tionable features. It 
much accident in the compensation 


introduces too 


of men who devote about the same 
time to their duties. It requires cum- 
bersome and expensive accounting. 
While 
been suspected of acting on cases in 


commissioners have rarelv 
such a wavy as to increase their fees 
to the detriment of defendants, the 
theoretical possibility of such con- 
duct is a reproach to the judicial sys- 
tem. A sliding scale of salaries could 
readily be provided for city commis- 
sioners, especially in combination 
with a similar arrangement for ref- 
erees in bankruptcy. If the Admin- 
istrative Office of the United States 
Courts had authoritv over the num- 
ber and salaries of other commission- 
ers. a salary plan could apply to all 
commissioners within the limits of a 
lump sum appropriation. Since a 
salary plan is not immediately prac- 
ticable, it is simple justice to the 
commissioners to accept the simpli- 
fied fee bill and at the same time to 


cut down the _ disproportionatels 


Forgotten Man in the Judicial System 


high income of a few commissioners. 


Commissioners Should Be 
Part of. Judicial System 


Discussions of the functions of the 
commissioners have resulted on one 
side in proposals to abolish the 
commissioner's office and at the op- 
posite extreme to permit the com- 
missioner an increased jurisdiction 
to try petty offenses and even some 
misdemeanors. For the first it is ar- 
gued that warrants of arrest might 
be issued by United States attorneys, 
the 


probable cause is unnecessary, that 


that preliminary hearing on 
search warrants could be issued ex- 
clusively by judges and that wardens 
could hold hearings for indigent pris- 
oners as is already recommended as 
an alternative to the commissioners’ 
hearings in such matters. Other func- 
tions could be assigned to the courts 
or administrative officers. In the mat- 
ter of warrants of arrest, it is doubt- 
ful if the Fourth Amendment would 
be satisfied by a warrant by a prose- 
cuting instead of a magisterial of- 
ficer. The preliminary hearing, while 
not required by the Constitution, 
and while it results in the discharge 
of only about seven percent of the 
accused, usually with the consent of 
the United States attorney, is of 
some importance to defendants as a 
safeguard against careless accusa- 
tions. The general opinion of judges 
and United States attorneys is that 
other functions of the commission- 
ers relieve the courts of considerable 
burdens. The weight of informed 
opinion is that commissioners should 
be kept as a part of the federal ju- 
dicial system. 

Judges and United States attor- 
neys are almost evenly divided as to 
whether the judges should be al- 
lowed to designate particular com- 
missioners to try all petty offenses. 
with the consent of defendants. The 
problem involves the total business 
of particular courts. Enlarging the 
function of commissioners would 
introduce a flexibility to enable 
courts to meet a sudden influx of new 


(Continued on page 374) 
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I ctalitarianism, vanquished on the 
field of battle, is not dead. Its seeds 
are sown and germinating. They 
have taken root in the law. Unless 
detected and destroyed by the Ameri- 
can people they threaten to choke 
out and destroy that flowering of 
constitutional liberty which is the 
slow product of centuries of blood 
and tears and gruelling thought. 
Lhe 


phy of Mr. Justice Holmes, for ex- 


implications of the philoso 


ample, derived from Hobbes, lead 
straight to Hitler.!. Law is force, not 
Men 


rights. The sovereign state is subject 


reason. have no inalienable 
to no higher law either in dealing 
with its own subjects or with other 
nations. 

This is not to deny the service of 
Mr. Justice Holmes to humanitarian 
jurisprudence and to the country 
that he loved. Certainly he and Mr. 
Justice Cardozo and the so-called 
realists and their allies performed 
high service to American law and to 
truth in the overturn of that fiction 
of mechanical jurisprudence which 
had caused much of the law to lose 
touch with reality in an age of in- 
creasing urbanization and of insist- 
ent demands for social justice. Salu- 
tary also, though sometimes exagger- 
ated, was their emphasis upon the 
legislative function of the judiciary, 
particularly in those wide interstices 
of constitutional law resulting from 
the 


Con- 


the calculated generality of 


vague contour clauses of the 
stitution, 

Men of this school with their in- 
sistence upon the fact that judges are 
human beings would be the first to 
admit that judicial discretion is not 
exercised in a psychological vacuum. 
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Even the most apparently cloistered 
Supreme Court justice, following the 
narrow ambit of his way from the 
home in 


studied seclusion of his 


Washington to an air-conditioned 
courtroom muffled against the clam- 
orous cries of the Nation's capital, is 
not unaffected by the swirling tides 
of passion and of interest that find 
their focus between the White House 
the Hill. 


in his supposed ivory 


and Nor is he concerned 


only tower 
with the cold and objective logic of 
stave decisis, tinctured perhaps by 
historical experience, if he be in- 
listening ear to 


clined to bend a 


catch a fugitive and raucous cry 


borne down the wind of centuries 
from the windy plains of some for- 
gotten far-off legal Troy. For if he be 
of the school of Holmes or of similar 
thought he will not merely passively 
respond to the Zeitgeist, the spirit of 
the times, like some Aeolian harp. 
He will feel it his duty consciously to 
find out what are the tastes of the 
He 
may not follow the election returns, 
as Mr. 


aver that public opinion, if not rul- 


dominant majority of his day. 


Dooley said, but he would 
ing, at least should be ascertained 
and listened to with attention. 


Judges and the 
Philosophical Climate 
of Their Times 


Such judges, moreover, would ad- 
mit that public opinion, as Harriet 
Martineau said nearly a century 
ago, is the established religion of 
America and that courts and consti- 
tutions ultimately yield to its sway. 
And that 
merely by formal amendment of the 


fundamental law. It is less appar- 


sway is exercised not 


ently but in many cases even more 
effectively and profoundly operative 
by means of judicial decisions which 
represent the natural and to be ex 
pected succumbing of the judiciary 
to the philosophical climate of their 
times. It is that decisive climate that 
can be excluded from no courtroom, 
that is often ignored in discussion of 
the individual dramatic case and in 
the day by day short-term appraisal 
of the judiciary’s work. It is that 
philosophical, that intellectual, mor- 
al and spiritual atmosphere _ that 
should be considered in any attempt 
to answer the question: What is the 
antidote to totalitarianism in_ the 


world today? 


The Rise of 
Natural Law 


That antidote is to be found, in 
the judgment of many scholars, in a 
revival of natural law concepts. Nat- 
ural law had many meanings down 
the centuries. It began five hundred 
the birth of Christ 


Heraclitus saw behind the constant 


years before 
change in everything an everlasting 
changeless nature: logos, reason, eter- 
nal law. This was basis for human § 
law since man is a rational animal 
It was allegiance to this higher law 
rather than to the positive law of the 
city-state that caused Socrates to tak¢ 
the cup of hemlock. So Antigone 
died because she did not deem the 


se 


king’s ordinance ‘‘of so much bind 
ing force as that a mortal man could 
overbear the unchangeable unwrit 
ten codé of Heaven.” And the Stoic 
laid broad and firm the foundations 
of natural law as something everlast: 


ing, ascertainable by reason, based 





1. See “Hobbes, Holmes and Hitler”, 3! 
A.B.A.J. 569. 
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the nature of man and _ binding 
non barbarian as well as Greek. 

[hen came the jurists of the Ro- 

in world who developed the jus 
‘ium, largely assimilating the law 

{ nations to the law of nature. Stoic 
in tendency, called upon to develop 
a system of principles that would be 
applicable throughout the empire 
ind bring order out of the chaos of 
nnumerable conflicting and hetero- 
veneous rules of tribal and _ racial 
law, they turned to the rational prin- 
ciples and synthesizing instrumenta- 
tion of the natural law. As Pound 
has pointed out the opinions of 
jurisconsults without formal law- 
making authority “had to maintain 
themselves on the basis of their in- 
trinsic reasonableness.”’ Reason was 
the basis of that yus which was dis- 
tinguished from the strict law that 
was the emperor’s command. Jus as 
distinguished from lex found its echo 
in succeeding centuries in attack on 
a given law because “unjust”. And 
the great service of Cicero to the law 
was his enunciation and elaboration 
of the natural law which, as he said, 
“as right reason in accordance with 
nature, applies to all men, and is un- 
changeable and eternal. It will not 
lay down one rule at Rome and an- 
other at Athens, nor will it be oné 
rule today and another tomorrow.” 
The Roman law foundations of the 
jurisprudence of the western world, 
buttressed by the canon law of a 
church which survived and capti- 
vated the barbarians from the north 
and built a new civilization on the 
ruins of the old, were immeasurably 
strengthened against adverse influ- 
ence and oblivion by Cicero's pres- 
tige. Whether treasured 
nantly for their Latinity, stylistic or 


predomi- 


historical value, as polemical weap- 
ons or as mementoes of a resounding 

ime, the laboriously recopied man- 
uscripts of his writings that survived 
the wrack of time, helped keep alive 

rough the darkest ages that spark 
which burst into 


natural law 


flame in the thirteenth century. 
The fathers and saints of the 
church also carried the torch of the 
natural Tertullian, Jerome, 
\mbrose, Augustine, Bonaventura, 


law: 


Albert the Great. And of course it 
was Aquinas who gave definitive 
scholastic statement of the doctrine 
of natural law as participation by 
the rational creature in the eternal 
law. Scholastic natural law was based 
on (1) the unity of mankind; (2) an 
organic concept of the State as based 
on man’s nature as a social being 
and on man’s end; (3) the ration- 
ality of man and his ability to per- 
ceive the essential and unchangeable 
nature of things, actual objective 
reality; and (4) the idea of a uni- 
versal, order of being. From this on- 
tological order came a moral order 
binding on every man and ruler and 
every society, even the strongest state. 


Natural Law—the 
Philosophy of 
Founding Fathers 


Turning to the tide of British free- 
dom natural law of 
John of Salisbury, of Bracton, and of 
Stephen Langton who led the barons 
in wresting Magna Carta from King 
John. This natural law reached its 
culmination in Coke’s championship 


there is the 


of the rule of law in the momentous 
struggle of parliament and judiciary 
against the Stuarts. Coke stood for 
the common law as the embodiment 
of reason, written he said—and here 
he echoed St. Paul—written by the 
finger of God in the heart of man. 
Here, as Plucknett says, he “certainly 
represented public based 
upon centuries of mediaeval thought 


feeling 


which had always looked to law 
rather than the State.’ Locke made 
the natural law more concrete by his 
specification of life, liberty and prop- 
erty. And then twenty 
centuries of resistance to absolutist 
power, of struggle and of thought, 
that 
phrase of Jefferson’s about unalien- 


more than 


were epitomized in flaming 
able rights. If you were asked to state 
the one enduring basis for freedom 
at any time, among any people, the 
one single principle at the founda- 
tion of our constitutions and our 
bills of right, it would be in the 
words of Jefferson. And if you were 


asked what was the dominant phi- 
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losophy of the founding fathers, the 
philosophy which them 


learned at the Inns of Court, which 


many of 


they passed on to their apprentices, 
which was stated most explicitly in 
the writings of such men as James 
Wilson, which ruled American col- 
leges during the colonial period and 
at the beginning of the nineteenth 
century, your answer would be: “‘the 
natural law.” 


The Causes of Erosion 
of Natural Law 


Natural law, however, had largely 
succumbed to a process of erosion by 
the earlier part of the present cen- 
The that 
which is now manifest may be enu- 


tury. causes of erosion 


merated as follows: 


1. The rise of-nationalism. At 
first absolutist kings and then na- 
tions threw off the restraints of the 
higher law. The development of 
the doctrine of sovereignty by Bodin 
and his successors, of Erastianism, 
of Macchiavellian real-politik, de- 
stroyed an organic concept of Chris- 
tendom and made the phrase “fam- 


ily of nations” an anachronistic mis- 
nomer concealing disparateness. If 
externally in relation to other pow- 
ers the State were subject to no 
higher law, how was it to be limited 
in its treatment of the individual or 
minority groups? Internally dogmas 
of the divine right of kings and of 
passive obedience resulted in a car- 
ry-over of absolutism from mon- 
archies to the modern state with the 
philosophies of Kant, Hegel, Fichte, 
Treitschke and Von IThring. The 
state crushed out all opposition, al- 
lowed no competition in the field of 
law, based its own law on force and 
command rather than on any justi- 
fication by or appeal to reason or 
the moral sense of obligation. it be- 
came the Leviathan of Hobbes. It 
became in a less materialistic and 
semi-mystic emotionalism deity per- 
sonified or actualized so that resist- 
ance or dissent was not merely trea- 
son; it was sacrilege to be abhorred. 

2. The rise of capitalism. With 


the industrial revolution came an 
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accelerated pursuit of wealth, That 
pursuit was justified by the flatter- 
ing unction that wealth was a sign 
of God's grace, a reward of the pru- 
dential virtues, visible sign that the 
possessor was one of the elect. It was 
encouraged by opportunity and com- 
petitive display o! luxury, by the am- 
bition of the rising bourgeoisie first 
for equality with hereditary aristoc- 
racy and then for manifest suprem- 
them and county land-own 


acy ovel 


ers. It engrossed the attention of 
more and more of the population 
with the triumph of the bourgeoisi« 
and the bourgeois mind. It loomed 
larger and larger in the field of emo 
tion and of thought with the devel 
opment of cities, of the proletariate, 
of a class struggle. It was intensified 
exteriorally with the ruthless compe- 
tition of finance capital and imperi 
alist States for control of the so 


called 


natural resources and for world mar- 


backward nations and then 
kets. And in America this pursuit of 
wealth tended to monopolize atten 
tion because of the spectacular de 
velopment or exploitation — some 
have called it the raping—of the nat 
ural resources of a virgin continent. 

All these factors contributed to a 
pronounced secularization of life, a 
worship of power, a trend towards 
materialism 


notwithstanding oases 


of culture among a leisured minority. 


3. Relativism. Philosophically 
belief in absolutes, universals, objec- 
tive standards, a universal idea of 
being, was replaced by a view of the 
world as a chaos of phenomena and 
by subjectivism. With no recognized 
authority one man’s opinion was as 
good as another's; what he thought 
was as likely to be true as what you 
thought. From this was easy transi- 
tion to despair at the possibility of 


finding ultimate truth, doubt and 


then denial of the existence of truth, 
acceptance of the proposition that 


what is true for him is truth, and 


what is true for you is equally true. 
Facilig descensus came scepticism, ag- 
nosticism, atheism unavowed ot 
naked and unashamed. 

4. The 


antt-intellectualism of 
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Rousseau and the Romanticists. The 
great attack upon reason by Rous 
seau, the arch sentimentalist, who 
exalted the savage, the peasant and 
the impulses of the child, was epit- 
omized in his phrase, “The man 
who reflects is a depraved animal.” 
The obfuscation of reason was ex 
emplified by his sophistry: “I was if 
virtuous, at least intoxicated 


The 


reason was accomplished by a denial 


not 
with virtue.” dethronement of 
of standards, both classic and Chris- 
tian, while concealing the denial by 
lip-service use of such words a “con- 
science” and “virtue”. The wérship 
of instinct, impulse and vertiginous 
intoxicating emotion launched by 
Rousseau was carried on to the fun 
ther discrediting and submergence 
of reason by Schopenhauer, Nietsche, 
Bergson. These, like Aristophanes, 
“Whirl is King.” And 


Rousseau’s praise of ignorance and 


cried out 


his contempt for reason and for re 
had 


frontier spirit in America. For that 


straint correlation with the 
spirit also, notwithstanding its vir- 
ile contribution to American life. in 
its lawlessness, its equalitarian dis- 
trust of the professional and con- 
tempt for the specialist, its theory 
that one man is as good as anothe 
and that his instinct, especially if in 
multitude glorified as the voice of 
than other men’s 
did 


reason. And by facile transition from 


God is_ better 


thought, certainly not glorify 
the doctrine that the majority has 


the right to rule to the dogma that 


‘the majority is always right there was 


easy foundation for a belief that law 


is command and that might, not 
physical perhaps, but might at the 
polls, is right. 

5. Certain adverse tendencies of 


The 
matic achievements of the physical 


modern science. visible dra- 
sciences and the impact of Darwin's 
evolutionary hypothesis upon every 
field of thought profoundly affected 
the social sciences and through them 
jurisprudence and the philosophy of 
law. The triumphs of the physical 
sciences were manifestly due to em 


phasis upon the inductive method 


and a high degree of specialization, 
The age heralded by 
Comte had arrived to liberate man 
kind 
shackles, 


“scientific” 


traditiona|! 
hitherto 
intellectual 


and, removing 


carry it to un- 
dreamed-of heights of 
achievement. Indeed in the judg. 
ment of many enthusiastic heralds 
of the new age science would take 
the place not only of theology but of 
philosophy. And under the leader 
ship of Herbert Spencer the applica 
tion of the technique of evolution 
social lif 


ary biological study to 


would, it was believed, result in 
similar striking progress in the social 
sciences. 

Leaders in the social sciences 
therefore set themselves to the greate: 
use of induction and to specializa 
tion. Inspired by hope and aided by 
a fresh approach, undoubtedly the 
social sciences made marked _ prog. 
ress. But there were certain develop 
ments in all the sciences that by in 
direction contributed to the furthe 
erosion of the natural law. 

The sciences ,often over-empha 
sized analysis and the mere accumu 
lation of facts at the expense of syn 
thesis, the search for the significant 
and for principles. Much of it be 
merely Ph. D 


came descriptive: 


* F " . “ry 
theses piled discrete fact on detailed 


analysis beyond the capacity of com 
prehension by the most encyclopedi 
mind. And certainly any possibility 
for the 
often 


of illuminating synthesis 


guidance of mankind was 
buried like Pompeii beneath a rain 
of volcanic ash and lava. There was 
a general scorn of the a priori; de 
duction was not supposed to be re 
spectable and historians, lost in th 
minutiae of scholarship, denied th 
possibility or value of any philoso 
phy of history. 

And 


became increasingly materialistic. I! 


nineteenth-century — scienc 


often denied the existence of an\ 
thing that could not be apprehended 
by the senses or broken down b\ 
analysis or reduced to formulae 0! 
weighed, counted or measured. Ma 
terialistic evolution paved the wa' 
for acceptance of the belief that man 


does not differ in essence from the 
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wa\ 


from the 


the rat. No wonder that 
that he 
ould see no essential difference be 


nonkey ol 
\Ir. Justice Holmes said 
tween man and a grain of sand on 
in ape. 

Overemphasis on analysis and ex- 
ssive materialism cooperated with 
overspecialization. Scientists with 
ves glued to microscopes or study 
ng the behavior of rats in ingeni 
uisly contrived mazes failed to see 
he whole man. As a result anthro 
pologists reduced religion to a hang- 
wer from savage superstitions. Bio- 
chemists made man an aggregate ol 
chemical elements. Physicists said he 
vas merely a complex of electrons 
id protons. Behavioristic psycholo- 
sists reduced him to a reflex mecha- 
nism, a predominantly subconscious 
or unconscious organism controlled 
mainly or entirely by alimentary 
forces, visceral reactions. Other psy- 
chologists took the psyche out of 
psychology. Economists made man 
the cconomic man all of whose mo- 
tives were profit to himself. Political 
scientists viewed him only as a voter 
» maker and administrator of posi- 
tive law in a moral vacuum. Social 
planners with their blueprints of an 
ileal society looked upon men merely 
is guinea pigs upon which their the 
wies could be tested by successive 
noculations of state or federal law. 
Communists supported the doctrine 
that all human motives are material, 
that no one is ever unselfish, that 
ideas and ideals have no place in hu 
nan life, that man has no free will, 
that he is merely the helpless victim 
ol his economic environment. 

Social sciences suflered also from 
i blind copying of the methods of 
the physical sciences in that they 
tended to exclude consideration of 
what ought to be from their studies 
ind concentrated too much on what 
is. This resulted in an exclusion of 
the ethical elements in social studies 
ind in the field of law and reduced 
‘\erything to mere description. By 
subtle psychological process it also 
tcnded to an acceptance of the con- 
clusion, stimulated by belief in evo- 


lutionary progress, that whatever is 


is right. Here too was fertile soil for 


pl ilosophies justifying any existent 


force in the field of law and political 
life even though totalitarian. 

And Irving Babbitt thought that 
he saw a curious and unsuspected 
relationship between coldly ° objec- 
tive science and the emotional anti- 
“The 


prime virtue of science is to be un 


intellectualism of Rousseau: 


emotional and at the same time 


keenly analytical. Now protracted 
and unemotional analysis finally cre 
ates a desire, as Renan says, for the 
opposite pole, ‘the kisses of the 
and in general for a 


the 


naive being,’ 
frank 


Science thus actually prepared cli 


surrender to emotions. 
ents for the Rousseauist. The man of 
science is also flattered by the Rous 
seauistic notion that conscience and 
virtue are themselves only forms of 


emotion.” 


Finally, as to science, the adop 
tion of successive tentative hypothe- 
ses however justifiable as instruments 
of progress tended to destroy belie! 
in the existence of permanent laws 
and therefore in absolutes or objec 


tive unchanging standards. 


6. Cooperation of laissez faire with 
evolutionary theories. Theories of 
the struggle for existence as a means 
of producing the survival of the so 
cially fittest fitted in admirably with 
laissez faire theories of the Manches 


Herbert 
Spencer, Adam Smith and Ricardo 


ter school of economics. 
were brought into the political and 
juridical forum as authoritative and 
“scientific” champions of those who 
wished to preserve the economic sta- 
tus quo. The idea of Progress domi- 
nated the age and it was urged that 
any interference by law with the 
struggle of the market place or the 
relations of master and servant would 
be an attempted interference with 
what amounted to the divine plan of 
the ages. It would be futile. And to 
the extent that evolution was an im- 
personal god even to the materialist 
it would amount to sacrilege. This 
fitted in with a perversion of natural 
law later to be discussed. 

7. Utilitarianism. Bentham, fol 


lower of Hobbes, had nothing but 


Yanything outside itself. 


contempt for bills of right and at- 
tempts to limit sovereign power. 
Natural law he regarded as without 
meaning and misleading. Mill’s phi 
losophy, notwithstanding his classic 
plea for liberty, on analysis left to the 
individual only that sphere of actis 
itv which those in control of the state 
on principles of utility would deem 
it advisable to leave to him at any 
given time. True there was an ini- 
tial presumption as to the utility of 
as large as possible a sphere, espe- 
cially in the light of dominant lais 
sez faire, but in last analysis the State 
would give the command to every 
man. So it was that utilitarianism 
could defend totalitarianism as it did 
in our day when the alleged pre-war 
eficiency of Germany and Italy was 
the admiration of \meri- 


too many 


can men of business. Admitting the 
tremendous social gains from utili 
tarianism, the fact remains that for 
the social utilitarians the immediate 
end of law was to secure interests. 
l.aw became therefore the sovereign’s 
and embodiment of 


command not 


reason. 


8. Austinian jurisprudence? John 
\ustin, accepting Bentham’s ideas, 
carried them out specifically in the 
field of 


jection of the identification of law 


law. Accepting Kant’s re- 
and morals, Austin and his followers 
accomplished a divorce of law from 
morals and prided themselves on 
their accomplishment. They reiter 
ated tirelessly the thesis that law 
has nothing to do with ethics or with 
There was 
to be no challenge to the commands 


he rei ' 
ol the sovereign state. 


9. Denial of the rationality o| 
human conduct and of man’s free 
will. 


his hitherto high estate was the result 


The overthrow of man from 


of many inconsistent but coopera 


tive forces. Economic determinism 


strengthened by accelerated infiltra 
tion of Marx, Engels, Trotzky and 


“lenin was aided in the assault on 


free will by historical materialism. 


Man, and therefore his institutions 
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and his laws were the result of irre 
sistible forces of geography, race, Sys 
tems of production, the class struggle. 
sehavioristic psychology assimilating 
men to rats joined forces with Freud- 
ians who emphasized wish as con- 
trolling the conduct of men or dis- 
guised, unrecognized forces of sex. 
Ihe novelty to men of theories of 
the 
disillusionment and cynicism that 
followed World War I in a debunk- 


ing era. 


rationalization, coincided with 


These led men to believe 
that reasons given by any man for his 
conduct, judge or statesman, were 
not his real reasons: they were inevi- 
tably less noble. This gave point to 
attacks 


on the State as merely an engine of 


anarchistic and communistic 


exploitation. If, as Proudhon said, 
law 
And 
what of the law evidenced during 


property is theft, what of the 


that made property possible? 


strikes by policemen as the instru- 
ments of the exploiting State? Was 
it strange that many men reverted to 
the view of Thrasymachus that “jus- 
tice” is in reality merely “the interest 
of the ruler and stronger.” And, sus- 
picious of rationalizaiion, was it 
Mr. Holmes 


should write: “The jurists who be- 


strange that Justice 
lieve in natural law seem to me to be 
in that naive state of mind that ac- 
cepts what is familiar and accepted 
by them and their neighbors as some- 
thing that must be accepted by all 
men everywhere.” 
10. Pragmatism. Positivism, as- 


serting that knowledge is essentially 


relative and subjective, characteris- , 


tic of the second half of the nine- 
teenth century, found its American 
Variant in Akin to 


in emphasizing 


pragmatism. 
utilitarianism the 
primacy of will and the practical, 
truth became nothing else but use- 
fulness as determined by social ex- 
perience. It is that which works in 
relation to a purpose. Any efficient 
conduct is good conduct. Pragma- 
tism does not concern itself with any 


overall attempt to set up philosoph- 


ical goals, to answer ultimate ques- * 


tions or set up standards other than 
utility. It is counterfeit philosophy 
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answering none of the great philo- 


18 
sophical questions as to ultimates 
arising out of man’s perennial effort 
to interpret the universe. It ofters 
its adherents an avoidance ot those 
questions and invites them to live 
from day to day in successive man- 
sions of skepticism or eclecticism. Its 
greatest influence has come through 
the thousands of educators in Amer- 
ica who are disciples of its greatest 
champion John Dewey. And he with 
his theory of freedom and dislike of 
discipline and of standards is also in 
the direct tradition of Rousseau. In 
that respect his teaching joins forces 
with utilitarianism and the worship 
of efficiency in so satisfying men with 
short term goals and an illusion of 
philosophy that they have little con- 
cern for the vital question of ulti- 
mate destinations. And they are 
therefore often blind to the drift of 
society, such as a drift towards total- 


itarianism. 


ll. The case system of teaching 
law. Begun at Harvard in 1870, the 
year Mr. Justice Cardozo was born 
and Mr. Justice Holmes entered that 
school as teacher, it dominates Amer- 
ican legal education. No one of any 
intelligence would deny the gener- 
ally beneficial effect of the case sys- 
tem upon American law and upon 
the competency of the bar. But, like 
other beneficial developments re- 
ferred to, its results are now seen to 
Cer- 


tainly the case system suffered: trom 


be in some respects harmful. 


that overemphasis on analysis and of 
the “is” at the expense of the “ought” 
and the lack of synthesis and over- 
specialization that affccted the in- 
ductive science to which it was akin. 
It tended to be merely descriptive. 
It neglected the deeper problems of 
the law. It ignored philosophy. 
Dominated by Austinian concepts it 
isolated law from the social sciences 
and from morals. It gave lawyers a 
false conception of the law as a whole 
by concentrating their attention on 


litigated cases as the only law in ac- 


tion while disregarding the atmos- , 


pheric pressure of law on the non- 


litigious and the general trends of 
the law. It tended to make lawyers 
too exclusively client-caretakers at 
the expense of their opportunity and 
duty as leaders of society. “Too many 
American lawyers, therefore, un- 
trained in philosophy, drifted into 
pragmaticism and joined the wor- 
ship of efficiency. Infused with the 
idea of Progress they accepted belief, 
as Pound says, that “whatever is done 
in the course of judicial decision is 
law because it is done, not done be. 
cause it is law.” And those who hoped 
that a sound philosophy of law would 
result from the mere accumulation 
of legal “facts” were doomed to dis. 
appointment. Moreover, the effic ient- 
ly developed system of reporting 
every case and the amazingly ingen- 
ious system devised to help the pra 
titioner find an “all fours” case in 
some respects only contributed to a 
lack of synthesis and of search for 
guiding principles. 

12. The spate of legislative law. 


The latter part of the nineteenth 


century and first half of the twen- 


tieth witnessed an accelerating del- 
uge of statutory law. The rain of law 
was due to many causes including the 
abandonment of laissez faire, the 
humanitarian movement of the last 
century, the growing power of women 
and of organized labor, a decline of 
individualism and above all the needs 
of an increasingly urban society. The 
flood of law produced a marked 
change in American attitude towards 
law. In an earlier day there was a 
greater tendency to regard law as the 
embodiment of reason because law 
was primarily the law of decided 
cases. In these a structure of princi 
ple had been laboriously erected by 
generations of lawyers and judges 
who laid its walls brick by brick with 
anxious thought for the symmetry o! 
reason. But these great masses ol 
statute law were often hastily drawn, 
inconsistent with each other, made 
coherent and appealing to reason by) 
no informing principle. Most of all 
they were all too often obviously 

(Continued on page 360 
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‘Books for Lawyers 


Tue GROWTH OF CONSTI- 
TUTIONAL POWER IN THE 
UNITED STATES. By Carl Brent 
\wisher. Chicago: University of Chi- 
igo Press. 1946, $2.50. Pages x, 261. 

[his is a strikingly uneven book. 
lis unevenness results in part from 
in attempt to cover too much 
yound and exploit too many per- 
onal views within ten brief chap- 
ers. It would seem to have been bet- 
ir to have omitted some of the sub- 
jects included rather than to dispose 
{| them in so summary and incon- 
lusive a fashion, from mere declara- 
tion of personal opinions or resent- 
nents. An instance is the treatment 
if presidential, as contrasted with 
ongressional, leadership in legisla- 
tion. This is not necessarily com- 
prised under Professor Swisher’s title 
v main theme; and, as Harold J. 


Laski 


equired adequately to discuss the 


found,' at least a volume is 
subject. ‘The growth of administra- 
ive law has no obvious relationship 
to the growth of constitutional pow- 
r. In any event, to launch into a 
onsideration of the merits and de- 
erits of the operations of the mul- 
iplied agencies is to enter a field 
the 
‘tantly becoming more voluminous 


vhere documentation is con- 
ind the post-war trends are definitely 


against Professor Swisher’s precon- 
eptions. 

This study would have been more 
significant if it had been confined to 
the author’s thesis that the function 
1 the Constitution is to give power 
lather than to place limits on powers 
granted and preserve the rights of in- 
lividuals and states. The excellence 


4 the chapters which develop this 


premise confirm such a comment. 
[he analysis of the commerce clause 
and the clauses dealing with taxa- 


i, spending, and war, as poten- 


tial sources of power, could hardly 
be improved upon, granting the au- 
thor’s basic assumptions. Here Pro- 
fessor Swisher is factually accurate 
and also temperate in his conclu- 
sion that the question now posed is 
whether, with the expansion of gov- 
ernmental powers, traditional _re- 
straints upon the exercise ol govern- 
mental authority have been ade- 
quately maintained, 

Of an equally high quality of 
presentation are the chapters that 
deal with the power to conduct for- 
eign affairs, the dominance of the 
President, the ratification of treaties, 
and the increasing use of Executive 
agreements. 

The varying attitudes of the Su- 
Court 


substantive and procedural, its ten- 


preme toward due process, 


derness toward labor, its solicitude 
and strictness as to legislation that 
impinges upon civil rights as con- 
trasted with its libertarianism as to 
that which affects property—the ex- 
position of these topics seems un- 
tinged by dogmatism. 

Nothing like that can be said for 
other parts of the volume. What is 
written about the “retreat” of some 
of the justices before the threat of 
the Court-packing bill may be true. 
It was appropriate to point out what 
is frequently forgoiten—that the 
Court many years before, although it 
found a different way out, similarly 
gave way before the challenge of the 
Reconstruction laws. However, the 
exultation with which the story is 
told by Professor Swisher and_ his 
sneers at the members of the great 
Court will scarcely add to his repu- 
tation as an historian. The sugges- 
that 
was 


tion Justice Sutherland’s atti- 
“the 


proach of senility” is neither in good 


tude attributable to ap- 


taste nor is it supported by the rec- 


forecast 


the 


ord. Does Professor Swishe) 


another shilt on the 
Court, if 


strongly to the side of a republican 


part ol 
public + opinion — veers 
form of government? 

What 
of the Court during the last decade 


he calls the “about face” 


Professor Swisher finds to be com- 
plete, and of it he thoroughly ap- 
proves as consistent with his philoso- 
phy. Laws affecting labor and civil 
rights apart, he believes that in the 
future the Congress and not the 
Court must be looked to for any sub- 
stantial restraint upon state legisla- 
tion. As to the constitutionality ol 
federal acts, the Congress itself must 
judge, because the Court will not. 
This was the conclusion which the 
late Frank J. Hogan was one of the 
first to voice in almost the same lan- 
guage: “Reliance against the exer- 
cise of arbitrary power must be 
placed by the people henceforth in 
the legislative rather than in the 
judicial department of the National 


Government.”* Hogan saw with re- 
gret the passing of the old order and 
found in it an abandonment of the 
Constitution; Professor Swisher finds 
in the fait accompli his satisfying 
proof that the Court has finally real- 
ized that its true function is “to ra- 
tionalize the principles of the Con- 
stitution as to give its sanction 

to programs supported by the peo- 
ple which meet the basic needs of 
the people.’ This seems only anothet 
way of confirming Frank Hogan's 
thesis. 

Many of us who account our- 
selves liberals will be unable to ac- 
cept fully Professor Swisher’s sum- 
mary method of dealing with stare 
decisis. In the decision of constitu- 
tional questions the rule has rarely 
been accorded the same weight as in 
ordinary litigation. 
of the 
vague in terms of newconditions, and 


The language 
Constitution is sometimes 
its amendment is difficult. Rigidly ap- 
plied in interpretation of the Con 
stitution, stare decisis might give the 
Court far too much power to fix an 

1. The American Presidency. By Harold 
J. Laski. Harper and Bros. (1940). 

2. Annual Address as President of Amer 


ican Bar Association. 64 A.B.A. Rep. 499 
(1939). 
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enduring meaning. No doubt there 
is a point at which “time makes an 
cient good uncouth,” but to give the 
the status of 


Court “a continuing 


constitutional convention” is some- 
thing else. In any event, none olf 
these considerations justify whole- 
sale judicial legislauion or the sweep- 
ing away of certainties and continul- 
ties in other branches of the law. 

At times Professor Swisher in- 
dulges in an intemperance of utter- 
ance which mars the effect of his 


The 


prepared for oral delivery, and _per- 


pronouncements. papers were 
haps the lecturer felt that this me- 
dium permitted him more freely to 
exhibit his personal teelings. He may 
even have believed, mistakenly, that 
he would thus enliven his discourse. 
Our regret is not that one who as- 
sumes the role of veracious chroni- 
cler should disclose his bias, but that 
he should have it. If he has it, it is 
well for his readers that he should 
confess or even boast of it, for thus 
they can better determine how far it 


has influenced his judgment. 
The Ban 


stands out as one of Professor Swish- 


American Association 
er’s chief targets. It shares that dis- 


tinction 


with the Constitution and 


with judicial precedents. He evi- 
dently regards the considered views 
of the House of Delegates, made up 
of the elected representatives of a 
majority of American lawyers and 
judges in all parts of the United 
States, as a major obstacle to general 
acceptance of his preconceptions. It 
that is his point of view, the Asso- 
ciation may well accept it as a deco 
ration won in combat. 

In order to assail the Association, 
he has to ignore its record during 
ihe past ten years. In any event, he 
reveals a lack of knowledge of what 
the Association has been doing, in 
many constructive fields. His animus 
is revealed when he suggests that we 
should take thought, before drench 
ing handkerchiefs, 
Association 


our the 


the prostrate 
position of the states before the fed- 
eral colossus’. He adds that the As 
sociation is “not shedding tears over 
the lamentable New 


when 
“bewails 


condition of 
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Hampshire and North Carolina and 
Montana and Texas but over the en- 
terprise caught in the grip of the fed- 
eral regulatory hand.” This sardonic 
charge betrays complete unfamiliar- 
ity with the efforts and achievements 
of the Association. It was the pio 
neer, and has been a leader, in be- 
halt of plenary regulation by states. 
Long betore Protessor Swisher’s the 
ories of an overweening federal 
power had gained any ascendancy, 
the Association was drafting and 
urging laws to make state control 
and supervision adequate in many 
fields. The Association has repeatedly 
favored federal legislation where that 
seemed to be the means necessary fon 
interest. 


protection of the public 


Certainly the Association's —preter- 
ence for keeping the state govern- 
ments strong and vital in matters of 
has 


the 


intrastate and local concern 


many staunch champions in 
Congress. 
Protessor Swisher’s discussion of 
administrative law and procedures 
reveals not only the influence of his 
bias, but even more a delightfully 
unreal professional attitude of mind. 
Probably not a single practising law- 
yer would agree with his view that 


proceedings before administrative 


tribunals are more expeditious and 
less expensive than cases in court, o1 
that the procedure is so simple that 
a layman can understand it, even 
participate in it. Professor Swisher 
adheres to the view that the findings 
of fact and the conclusions stated by 
the agencies are by impartial special- 
ists and should, therefore, be im- 
mune to judicial review for any pro- 
tection of private rights against in 
vasion ‘by governmental action. In- 
deed, he chides the Supreme Court 
for presently allowing too much lati 
tude in review because it permits 
some scrutiny of the facts when juris- 
diction or a constitutional question is 
involved. 

Evidence that the Supreme Court 
allows too narrow, rather than too 
broad, a review by the courts is over- 
whelming. Judge John D. Martin of 
the United States Circuit Court of 
Appeals for the Sixth Circuit, in a 


recent address*, spoke to and for his 
fellow judges when he pointed ou 
how frequently they are powerless 
to correct an injustice when the 
finality given to the findings of facts 
by administrative tribunals prevents 
appellate courts from reversing 4 
judgment that is against the ove 
whelming weight of the evidence, 
Judge Martin’s declarations are sig. 
nificant. During all the thirty-eight 
years | have known him, he has al 
ways been (as he still is) an ad 
vanced liberal. He was appointed by 
President Franklin D. Roosevelt to 
the District Court and to the Circuit 
Court of Appeals. He was one of th 
first District Judges to sustain the 
constitutionality of important “New 
Deal” legislation. ‘That he is not ad 
dicted to judicial tyranny is proved 
by his view, expressed in the same 
address, that a trial judge should 
never set aside a verdict because he 
believes it to be against the weight 
of the evidence. Yet, sincere realist 
as he is, he recognizes the truth that 
justice can not be attained unless 
the agencies are disciplined by the 
right of judicial review of the facts 
Not a few other federal judges, 
equally liberal in outlook and af 
filiation, have, since he spoke, writ 
ten their concurrence. 

Impressive current evidence com 
Swisher’s assertion 
Bai 
has been intransigent in its support 


bats Professor 


that the American Association 
of judicial review to protect the sub 
stance of rights. Ihe Association ap 
proved and advocated the McCar 
bill 
passed the Senate by a unanimous 


ran-Sumners which recently 


vote. No member of the Senate criti 


cized its provisions for broadening 
judicial review; some Senators com 
mended them; others expressed the 
view that they should go further. 
Even in supporting his basic the 
sis as to the sources of the expansion 


3. “After a Decade: The Reflections o! 
a Trial and Appellate Judge.” By John D 
Martin. 31 A.B.A.J. 625 (December, 1945) 

4. March 12, 1946. On May 24, 1946, 4 
bill passed the House of Representatives a 
reported by the House Committee withou! 
amendment and without dissent. There 
must yet be a concurrence by the Senate !! 
the House Committee amendments, but ne 
difficulty is anticipated. 
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Senate in 
is, but no 


of federal powers, with emphasis on 
Professor 
leaves 


the commerce — clause, 
Swisher’s argument 
questions unanswered. Although the 


Canadian clause seems broader and 


many 


more inclusive than our own, its 
interpretation has been almost ex- 
«tly the opposite. The autonomy 
of the provinces has been vigorously 
preserved; a large part of “trade and 
ommerce” has been treated as a part 
{ “property and civil rights’, and 
hence in the sphere of the provinces 
than the 


Despite a developed industrial econ- 


rather federal Dominion. 
omy which stood Canada in good 
stead during World War II, no such 
Swisher ac- 


concepts as Professor 


claims have been found necessary, 
even under the stress of war, for the 
erowth and strength of Canada as a 
Nation. 

seems to be 


Professor Swishet 


pleading, in his concluding chapter, 


‘ 


for what he calls “a new type of fed- 
eralism.” By that he seems to mean 
the federal government as the prin- 
cipal repository and agency of gov- 
ernmental power, but with state and 
local governments, corporations like 
the TVA, large private corporations, 
and perhaps even labor organiza- 
lions, as important yet subordinate 
agencies of government. One ques- 
tions if this would not produce a 
new type of the “‘corporative state”, 
identified with Italian Fascism. Pro 
fessor Swisher would doubtless has- 
ten to disavow such a significance. 

The 
Swisher’s work fathers the wish that 


imbalance of Professor 
some seasoned practitioner of for- 
ward-looking views, tempered by em- 
piricism, would write on the growth 
of constitutional powers. Many in 
the profession have come to realize 
that, when the current is shifting, it 
is not always safe to steer wholly by 
incient landmarks. And, if despite 
the learning of this lesson, they are 
not yet as bold as the schoolmen, 
ey are safer pilots. Years in court 
rooms have convinced them that Sir 
Henry Maine was right when he 
wrote that “liberty is secreted in the 

interstices of procedure.” 
WALTER P. ARMSTRONG 


Memphis, Tenn. 


Frrevom AND RESPONSIBIL- 
ITY IN THE -AMERICAN WAY 
OF LIFE. By Carl L. Becker. $2.50. 
Pages xlii, 122. New York: Alfred A. 
Knopf. 

The political “testament” of a 
historian like Carl L. Becker and in- 
troductory essay by a_ philosopher 
like George H. Sabine, offered at this 
critical period in one small volume, 
is an event which should not be over- 
looked. The matters considered in 
this volume cannot with impunity 
be neglected. The work consists of 
five lectures delivered on the Cook 
Foundation at the 
Michigan in December, 1944. The 


University of 


“6 


Foundation is devoted to ‘““American 


Institutions and Their  Preserva- 
tion”. Four months after delivering 
the lectures Becker died. It was there- 
fore appropriate to have one of -his 
colleagues of the Cornell faculty con- 
tribute an essay on Becker and his 
work. Since Becker was a_ political 
historian, it was fortunate to have 
this essay written by Sabine, who is 
Although 


Becker’s place in the estimation of 


a political philosopher. 


discriminating readers was well es- 
tablished, still it is a pleasure and 
benefit to have Sabine’s brilliant. es- 
say as a preface to Becker's final anal- 
ysis of the fundamental liberties on 
which American institutions rest and 
what modification of institutions is 
necessary in order to adapt them to 
the changing conditions in which we 
live. 

There was more in common be- 
tween the two men than their inter- 
They 


had a similar insight into funda- 


est in political institutions. 





1. Sabine says: “This kind of detach 
ment is not hard to attain, but it does 
nothing to insure that the historian will 
have anything of significance to say.” And 
Becker observed: “Hoping to find some 
thing without looking for it. expecting to 
obtain final answers to life’s riddle by 
resolutely refusing to ask questions—it was 
surely the most romantic species of realism 
vet invented, the oddest attempt ever made 
to get something for nothing.” 

This view is supported by another inter 
esting book just published under the title 
Thucydides and the World War. Its 
author, Louis E. Lord, in the chapter en 
titled, “The Writing of History,” quotes 
Macaulay to the effect that ‘Facts are the 
dross of history”; and Justice Cardozo to 
the effect that “The picture cannot be 
painted if the significant and insignificant 


mental moral and social problems, 
a similar respect for the political 
traditions upon which the American 
way of life is founded, a similar 
soundness of judgment, and a simi- 
lar unaffectedness and vigor of 
style. They also had the same con- 
ception of the purpose and function 
of historians. They recognized the 
importance of ideas and ideals and 
the need for their subjective inter- 
pretation. They had no use for the 
modern “objective” or ‘“‘scientific” 
history—“history for its own sake.”! 

In the first chapter Becker con- 
siders the American tradition and 
gives a striking presentation of the 
problems, difficulties, and paradoxes 
that 


assail it. He quotes the pro- 


phetic statement of Bryce as to “a 
time of mists and shadows” and then 
says: “It is obvious that the prob- 
lems that now confront us... are in 
essentials those that Bryce foresaw. 
... Hitherto our freedoms have been 
the lavish gift of the country we in- 
habit; we can preserve them only by 
our own effort—only by a far more 
serious and intelligent attention to 
public affairs than we have hitherto 
been willing or found it necessary to 
give to them. If we do that, we shall 
find, I think, that it is necessary for 
us to insist somewhat less stubbornly 
upon our individual freedoms, and 
to recognize somewhat less grudging- 
ly our communal responsibilities.” 

The next two chapters discuss 
what Becker to as “freedom 
of mind’. He entitles the chapters 
“Freedom ol 


refers 


Speech and Press” 


and “Freedom of Learning and 


Teaching.” 


The fourth chapter is devoted to 


are given equal prominence.” He also quotes 
the Austrian historian Friedjung, who said: 
“History is not an exact science chiefly be 
cause it deals with the riddle of personality 
at every turn.” Lord himself says: “To be 
lieve that history can be writien objectively 
is a palpable illusion,” and he sustains this 
position by the remark of Edward Meyer that 
“The limits of what is to be considered of 
historical importance and found worthy of 
record are a purely subjective nature.” 

These two books have done to modern 
historiography about what the two atomic 
bombs did to Japan. As Euripides said, 
“Physical science alone is a calm investiga 
tion of unchanging facts.” But now we know 
that physical science alone can not save us 
from destruction. There are more things 
in heaven and earth than are dreamed of 
in scientific history 
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constitutional government. It is the 
author’s thesis that “political free- 
dom, American style, means three 
things: First, that the people are the 
sole source of all political power; 
secondly, that the form of govern- 
thirdly, 


that the powers of government and 


ment is republican; and, 
the rights of citizens are defined in 


fundamental organic laws called 


constitutions”. 

These three middle chapters dis- 
law- 
yers are generally familiar. Some ob- 


cuss fundamentals with which 
servations are made, however, which 
challenge careful consideration. For 
instance, in discussing the right to a 
fair and speedy trial, Becker con- 
cedes that “The legal profession is 
composed of men of intelligence and 
integrity who do the best they can, 
within the limitations of the system, 
to prevent a miscarriage of justice. It 
is the system that is defective; and its 
fundamental defect is that it pro- 
ceeds on the assumption that if, with- 
in the the 


are distorted twice in opposite direc- 


rules of facts 


evidence, 
tions, the truth will emerge and jus 
... But it still re- 
mains true that trial by jury, as a 


tice will be done. 


method of determining facts, is anti- 
quated, unscientific, and inherently 
absurd—so much so that no lawyer, 
clerk, 


cook, or mechanic in a garage would 


judge, scholar, prescription 
ever think for a moment of employ- 
ing that method for determining the 
facts in any situation that concerned 
him.” Those lawyers and judges who 
have been advocating more of the 
methods of the laboratory and less of 
the methods of the arena will find 
support in this book. To Becker's en- 
lightened mind there was still too 
much of trial by battle in the ordi- 
nary jury contest. The fact that it is 
a battle of wits rather than of force 
does not bring it within the require- 
ments of modern scientific methods. 

The last chapter is entitled, “Pri- 


vate Economic This 


Enterp: ise”’. 


chapter should be read carefully by 


every lawyer, judge, teacher, preach- 
er, columnist, editorial writer—every- 
one in fact who attempts to form an 
opinion on current problems. It is a 
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the real 


meaning of such mis-used terms as 


refreshing exposition of 


collectivism, social democracy, social- 
ism, communism, and fascism. Beck- 
er’s analysis does to thinking what a 
precipitate, coagulant, or filter does 
to muddy water. He sweeps out of 
mind the terrible confusion that has 
been thrice confounded by prejudice, 
emotionalism, and arrogance. 

He says: “There are certain simi- 
larities between Italian and German 
Communism. 
All three systems were established by 
All 


one-man, one-party dictatorships. All 


Fascism and Russian 


violent revolution. three were 
three suppressed the democratic lib- 
erties as we understand them; in all 
three (although in Italy and Ger- 
many land and industry were not as 
in Russia formally nationalized) the 
economic life of the community was 
so completely controlled by the gov- 
ernment that private enterprise for 
private profit as we understand it 
virtually disappeared.” Becker then 
outlines the difference between these 
systems in precise and_ revealing 
terms. 

Becker considers private piop- 
erty and free enterprise essential to 
our general freedom, but he has no 
illusions about the necessity of regu- 
lating business for the public wel- 
fare. He presents such regulation as 
established practice even in the hey- 
day of laissez faire policy. He says: 
“Social Democracy asks us to give up 
none of these liberties, but only to 
submit to such governmental regula- 
tion of private economic enterprise 
as may be necessary to correct its 
evils and secure a reasonable degree 
of equality of possessions and of op- 
portunities for the mass of the peo- 
ple... . One thing that is needed in 
this country is an abatement of the 
traditional feeling of enmity be- 
tween business and government—the 
feeling that insofar as government 
the life of 
the community, private enterprise 


intervenes in economic 
must be curtailed.” 

He maintains that “The relevant 
question now and always has been, 
not whether government should med- 
dle in business by placing restraints 


on private economic enterprise, but 


just how much meddling it should 
do and just what restraints it is neces. 
sary or desirable to apply.” Business. 
men should assist in answering such 
questions instead of disdaining poli- 
tics. Becker saw the whole dispute 
about property as merely one of de. 
gree, but greatly over-emphasized, 
To his mind, “The political philoso. 
phy, the set of values, which any 
form of government professes and 
attempts to live up to is of vast 
importance.” 

Becker’s message, 
however, is that our form of govern. 


most urgent 
ment by its very nature requires in- 
telligence, integrity, and devotion to 
the commonweal. Since it is a gov- 
ernment by, for, and of the people, 
it can only reflect the understanding 
and devotion of the people. He 
therefore inveighs vigorously against 
the inertia 
that characterized nation 
during the last fifty years. He 
doubted very much “whether, in a 


selfishness and mental 


has our 


world loaded with social dynamite, 
we can go on forever muddling 
through with a system of government 
so admirably adapted for passing the 
buck and debasing the business of 
governing to the level of personal 
squabbles and party intrigue.” 

He concluded: “To suppose that 
our civil and political liberties are 
secure because they are abstractly de 
fined in written constitutions is to 
mistake the legal form for the living 
substance of freedom. It is desirable, 
it is indeed necessary, to have a gov- 
ernment of laws; but to suppose that 
because we have a government ol 
laws we have not a government ol! 
men is a misleading and dangerous 
fallacy. No government, even a gov- 
ernment of laws the most wisely con- 
ceived and effectively ordered, can 
ever be better than the people who 
administer and submit to it; and in 
a republic if the people, eithe 
through ignorance, indifference, 0! 
dishonesty, renounce responsibility 
for the preservation of their free: 
the whether constitu: 
tional or statutory, will not preserve 
it for them.” 


dom, laws, 


Experience acquired in market 
place and forum supports the con 
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A REPORT ON THE INTER- 
NATIONAL CONTROL OF 
\TOMIC ENERGY. By a Board of 
Consultants to the Department of 
March, 1946. New York: Déu- 
hleday de 
Pages 55, 


Stale. 


Company, Inc. 35 cents. 


Inasmuch as all atomic bombs 
now in existence are labelled ““Made 
in U.S.A.”, the burden of proof un- 
yuestionably rested upon our Na- 
tion to prove that it desired world 
more than it 


peace under law far 


wanted to engage in a game of 
“power politics’, even if it held all 
the trumps. 

To this challenge our govern- 
ment has made a magnificent re- 
sponse. Even before the United Na- 


tions Atomic Energy Commission 
was created, the Secretary of State, 
Mr. Byrnes, had appointed a Com- 
mittee on Atomic Energy, which in- 
cludes among its members distin- 
vcuished civilians such as President 
Conant of Harvard University. Its 
chairman is the Under Secretary of 
State, Mr. Acheson. 

The Acheson Committee, believ- 
ing that “‘it was first essential to have 
a report prepared analyzing and ap- 
praising all the relevant facts and 
lormulating proposals” (page 13) ap- 
pointed, for the purpose, a Board 
of Consultants. 

It is ‘especially interesting to note 
who the five Board members are, in 
the light of the fact that they started 
with different, often opposing, ideas 
and ended up with a unanimous re- 
Mr. Chester I. Barnard, Presi- 
dent of the New Jersey Bell Tele- 
phone Company; Mr. David E. Lili- 
enthal, Chairman of the Tennessee 
Valley Authority; Dr. J. Robert Op- 

nheimer, who was in charge of the 


port: 


Los Alamos atomic bomb laboratory 
ind is now with the California’ In- 
sutute of Technology; Dr. Charles 
Vice 
lechnical Director of the Monsanto 


\llen ‘Thomas, President and 


Chemical Company; and Mr. Harry 
A. Winne, Vice President in charge 
of Engineering Policy at the General 
Electric Company. 

For the encouragement of those 
who (like the reviewer) feel lost 
among “neutrons,” “protons,” “‘iso- 
topes,” and “nuclear fissions’” let it 
be said at once that this Report is 
not a discussion of physics or chem- 
istry. It is a solemn document of the 
highest statesmanship. And, as Pro- 
Uni- 


versity justly observes in his Preface, 


fessor I. I. Rabi of Columbia 


the Report is written with “the clar- 
ity and tone. . . which has no equal 
unless we go back to the annals 
which describe the origins of the 
basic law of this land.” (Page 5). 
This Report, like The Federalist, 
presents the factual considerations 
and the chain of reasoning which 
led, and virtually compelled, the 
Consultants to their conclusions. 
The that “the 
Government and the people of the 


urgent need is 
United States develop a rational and 
workable plan, before the already 
launched international atomic arma- 
ment race attains such momentum 
that it cannot be stopped.” (Page 15). 

The that 
“there can be no adequate military 


Consultants believe 


defense against atomic weapons’ 
(page 19), thus reaffirming the un- 
equivocal statements by the distin- 
guished scientists and General Ar- 
nold in One World or None. 

The core of the problem lies in 
the fact that “The development of 
atomic energy for peaceful purposes 
and the development of atomic en- 
ergy for bombs are in much of their 
course interchangeable and interde- 
pendent.” (Page 21). 

“We have concluded unanimous- 
ly that there is no prospect of se- 
curity against atomic warfare in a 
system of international agreements 
to outlaw such weapons controlled 
only by a system which relies on in- 
spection and similar police-like meth- 
(Page 21). In 
the enormous technical 


addition to 
difficulties, 
the inspector’s task would be dis- 
the kind 


of man, let us say, who was attracted 


ods.” 


tasteful and would “draw 


Awyers 


to prohibition squads in years past.” 
(Page 30). 

A rigid and vigilant control, 
materials to finished 
bombs, is indispensable—how can it 
be attained? 


Scientific knowledge delimits and 


from raw 


defines our problem and, in so do- 
ing, suggests clues as to where and 
how control might be feasible and 
practical. “Uranium is indispensable 
in the production of fissionable ma- 
terial on a scale large enough to make 
explosives.” (Page 26). One other ele- 
ment—thorium—might be exploited 
to produce dangerous amounts of 
atomic explosives but it requires an 
admixture of uranium element be- 
cause “uranium is the only natural 
substance that can maintain a chain 
reaction.” (Page 27). 

“These elements occur in high 
concentrations only. under very spe- 
cial geologic conditions.” (Page 27). 

The that 
new fields will be located and they 


Consultants presume 
realize that scientific knowledge does 
not stand still, but they assert: “for 
future, 
we believe the present knowledge in 


the reasonably foreseeable 
the field of atomic 
(Page 28). 

(Let us remind ourselves that the 


energy is ade- 
quate.” 


instituting of necessary forms of gov- 
ernment cannot await the unfolding 
of all knowledge. The framers of ow 
Constitution were not cognizant ol 
railroads, automobiles, airplanes, 
electricity, the telegraph, telephone, 
radio and television. By the irony of 
history, the worst crises our govern- 
ment faced later materialized from 
situations which they knew all too 
well. The long-standing pride of 
New England in its maritime pri- 
macy led to the secret Hartford Con- 
vention in December, 1814, where the 
plans-discussed for opposing the gov- 
ernment’s actions during the War of 
1812 went to the verge of 
The Revolution left an aftermath of 
Canadian 


treason. 
friction on the border 
which almost precipitated the “Aroo- 
stook War” of 1839; thousands of 
men were under arms on both sides, 
but cooler heads prevailed. Slavery 


and the right of secession were eve) 


1. Reviewed in 32 A.B.A.J. 292. 


June, 1916 « Vol. 32 337 





“Books for Lawyers’ 


present issues at our Constitutional 
Convention and they brought about 
the Civil War.) 

Any solution by attempting to 
outlaw all processes producing nu- 
clear fission, even if it were possible, 
would not be desirable. A by-product 
of the manufacture of fissionable ma- 
terials is a plentiful supply of radio- 
active substances which are as essen- 
tial to a scientific laboratory as mi 
croscopes. Atomic energy is man’s 
greatest danger to peace and secur- 
itv; but it may easily become his 
most potent ally in his thus far los- 
ing battle against his deadly enemy 
cancer. (Page 31). 

The constructive plan advanced 
by the Consultants is based on law 

world law. They propose what in 
reality is an international corpora 
tion to be chartered by the United 
name it “Atomic 


Nations and they 


Development Authority.” (Page 37). 
ta) 


This international corporation 
will own or control the raw materi 
als, the plants which produce fission 
able material, and the use of these 
materials for the making of atomic 
34, 39). 


international 


weapons. (Pages 
The 


would license or lease to national or 


corporation 


private institutions reactors for the 
making of radioactive materials and 
“denatured” plutonium which can 
not produce atomic bombs in the ab 
sence of uranium or thorium. (Page 
11). 

This plan has the supreme merit 
of being so thorough that its enforce 
ment, except in one grave contingen- 
cy, would be comparatively simple. 
So long as nations or private groups 
own uranium mines and plants for 
producing fissionable material the 
question of whether they are indulg 
ing in beneficent activities or prepar- 
ing for atomic war, becomes a ques- 
tion of their motive which no system 
of objective inspection can be trusted 
to detect. 

Under the plan, the mere owner- 
ship of such a mine or the operation 
of such a plant is contrary to law and 
is a crime. (Pages 32, 42). 

From first to last this plan is 
rooted in law. Thus, for example, if 
the international 


corporation sus 
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pected an evasion and wanted a 
“search warrant” it would present 
its “request to some international 
body 


the International 


Court.” (Page 44). 


such as 


The grave contingency—that a 
nation might successfully seize and 
hold a mine and factory within its 
borders—is faced. The Consultants 
believe: “The real protection will 
lie in the fact that . other nations 
will have similar facilities and ma- 
terials within their own borders so 
that the act of seizure need not place 
them at a disadvantage.” (Page 47). 

Our greatest nightmare has arisen 
from the fact that a peace-loving de- 
mocracy refuses to go to war until it 
is attacked. A surprise attack by an 
enemy who had secretly armed him- 
self with atomic bombs might de- 
stroy us before we could even coun- 
ter-attack. The plan offers us great 
hope because the Consultants state: 

With appropriate world-wide dis- 
tribution of stockpiles and facilities; 
with design rendered as little dangerous 
as possible; with stockpiles of dangerous 
materials kept at the lowest level con- 
sistent with good economics and en 
gineering; there will be no need for 
a sense of insecurity on the part of 
any of the major powers. Seizures will 
afford no immediate tactical advan 

They would in fact be an in- 
stantaneous dramatic danger signal, 
and they would permit, under the 
conditions stated, a substantial period 
of time for other nations to take all 
possible measures of defense. For it 
should be borne in mind that even if 
facilities are year or 
would be required after seizure before 


tage. 


seized, a more 
atomic weapons could be produced in 
quantities sufficient to have an impor- 
tant influence on the outcome of war. 
Considering the psychological factors 
in public opinion, the fixing of dan 
ver signals that are clear, simple, and 
vivid seems to us of utmost impor 


tance. (Page 47). 


Phe disclosure and imparting of 
the 
transition period from one nation’s 


technical information during 
ownership to United Nations own- 
ership has been scheduled step by 
(Pages 49-54). The 
Committee believes that ‘the infor- 
mation regarding the construction 
of the bomb would not be essential 
to the plan until the last stage when 
(The De- 


step. Acheson 


the organization Atomic 


velopment Authority) was prepared 
(Page 14), 


to assume responsibility.” 

The atomic bomb, because of its 
very horror, has attracted and _ in. 
deed riveted the attention of all the 
peoples of the world. Whereas they 
may not understand and may too 
often be uninterested in the undra- 
matic proposals for a better organi- 
the will 


follow closely the fate of a bold 


zation of nations, they 
project for a world-wide control and 
surveillance of atomic energy by the 
strong arm of the law. To the extent 
that such a project is successful, it 
will be the most powerful precedent 
possible for the steady upbuilding 
of the structure of a world constitu- 
tional government. 

In concluding their Report, the 
Consultants say of their plan: “It 
can establish patterns of cooperation 
the 
which may even contribute to the so 


among nations, extension of 
lution of the problem of war itself.” 
(Page 55). 

Some may feel that their plan 
though sound, is premature on thi 
eround that the Nations will not ac- 
cept it. In attempting to harness 
atomic energy we cannot start too 
soon. Time is running against us. 
Until a more promising plan is de 
vised, and this is hardly likely, the 
issue is control by law or anarchy. 

The Consultants meet the ever 
recurring arguments of impracti 
cality in these words: “In conside 
ing the plan, as inevitable doubts 
arise as to its acceptability, one 
should ask oneself ‘What are the al 
ternatives?’ We have, and we find no 
(Page 37). 
REGINALD HEBER SMITH 


Massachusetts 


tolerable answer.” 


Boston, 


Feperat ESTATE AND GIFT 


FAXATION (1946 SUPPLE 
MENT). By Randolph E. Paul. 
Boston: Little Brown & Compan) 
1946. $12.50. Pages xx, 916. 
Randolph E. Paul, 


counsel for the Treasury and lately 


former!) 


its expert on Nazi securities “frozen” 
by the Swiss Government, has 
produced a cyclopedic Supplement, 
to bring his standard work mort 
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rk more 


nearly current. He has not been able 
« carry out his original intention 
{an annual Supplement. 

[he contents are integrated, by 
page and note numbers, with the 
original volumes. The considerable 
amount of new material, in addition 
o the Court decisions and rulings, is 
1942 
amendments to the Internal Reve- 


concerned mainly with the 
nue Code relating to powers of ap- 
pointment and insurance proceeds 
and with an analysis of the effects of 
ihe more recent interpretations of 
the Hallock case upon the taxation 
4 transfers by the decedent during 
his lifetime. 

Mr. Paul back- 
eround of his own observation of 


writes from a 
the processes of drafting legislation 
and regulations. He _ intersperses 
freely his own concept of what was 
intended, and the refinements of his 
reasoning seem to go often to the 
point of subtlety. Lawyers with cases 
or problems in the gift or estate tax 
field will need to examine this work. 


Tue MAGNIFICENT YANKEE: 
A Play by Emmet Lavery. 

The lives of lawyers and judges 
do not ordinarily make interesting 
subjects for biography—except to 
other lawyers and judges. An excep- 
tion to this in recent times is Oliver 
Wendell Holmes, the later years of 
life 


tized by Emmet Lavery under the 


whose have now been drama- 
title of “The Magnificent Yankee.” 

It now seems rather surprising 
that no play had been written about 
Holmes. before. He is certainly the 
most quotable of all our jurists, not 
only because of his gift of phrase but 
because he so often spoke in forceful 
generalizations. Mr. Lavery has ad- 
iirably combined many of the best 
of his epigrams with sufficient origi- 
ial dialogue to give them coherence. 

It is difficult to produce a com- 
plete and understandable characteri- 
zation by this method. And it is 
here that Mr. Lavery has succeeded 
where he might well have failed. For 
the Holmes who treads the boards of 
the Royale Theater nightly seems to 
ill intents and purposes to be the 


veritable Holmes. It must be left to 
those who knew him to say if the play 
represents him ‘as he actually was, 
but certainly it does represent him 
as those of us who did not know him 
like to picture him. 

Mr. Lavery cannot lay claim to 
all of the credit for this, by any 


Mr. 
plays the part of Mr. Justice Holmes, 


means. Louis Calhern, who 
creates the role with understanding, 


sympathy, and _ effectiveness; and 
Miss Dorothy Gish’s portrayal of 
Fanny Dixwell Holmes is no _ less 
adept. Nor does the remainder of 
the cast lag far behind. The sensitive 
interpretation of Mr. Justice Bran- 
deis by Mr. Edgar Barrier is particu- 
larly appealing. 

It would have been impossible 
to cover Holmes’ entire career in a 
single play, and Mr. Lavery wisely 
has not tried to do that. The play 
when Holmes 


opens on the day 


comes to Washington to take his 


seat on the bench. It ends with 
Holmes awaiting the coming of the 
new President, Franklin D. Roose- 
velt. Thus the action covers a period 
of more than thirty years, including 
all of Holmes’ service on the Supreme 
Court and most of his years of 
retirement. This is accomplished by 
means of a series of episodes, each 
separated by years; they give an im- 
pression of continual development. 
The Holmes who enters the famous 
house on “‘I’”’ Street for the first time 
is young despite his sixty years; the 
Holmes who waits to greet the new 
President is an old man, although an 
old man in whom the eternal fire 
still burns brightly. In between lie 
the years during which the famous 
opinions and dissents were delivered, 
and the many concepts of law were 
changed and expanded through his 
writings. 

All of this remains implicit in 
the play. Few of the decisions are 
referred to by name. The Northern 
Securities case! is mentioned in con- 
nection with Holmes’ appointment 
and his disagreement with Theodore 
Roosevelt. 
comes in for comment as an illustra- 


The Schwimmer case? 


tion of Holmes’ views on free speech. 


MWYETS 


But on the whole the spectator must 
supply the missing links from his 
own knowledge of Holmes’ ideas and 
objectives. For this reason the play 
may be of keener interest to lawyers 
and especially to those familiar with 
Holmes’ writings and opinions, than 
it is to the general public. For then 
knowledge forms a sort of counter- 
point against which the action of the 
play assumes added meaning and 
significance. Nevertheless, the night- 
ly attendance demonstrates that the 
play and its title personality have a 
much broader popular appeal. 
“The Magnificent Yankee” does 
not succeed in revealing fully the 
many facets of Holmes’ personality. 
Any such design would require a 
than an 
But the 
play does succeed admirably, in spite 


lifetime of study rather 
evening’s entertainment. 
of some inaccuracies and the adop- 
tion of several anecdotes of doubtful 
authenticity, in providing a_ few 
glimpses of a man who preserved in 
his life and his judicial action some- 
thing of the same heroic qualities 
which he demonstrated in the charge 
at Ball’s Bluff. The audience leaves 
the theatre with the feeling that they 
have shared the inestimable privilege 
of an informal evening at home with 
Oliver Wendell Holmes, Jr. 
WALTER P. ARMSTRONG, JR. 


Memphis, Tennessee 


Feperar ADMINISTRATIVE 
PROCEDURE. By 
Clearing House. 1946. Two volumes; 
leaf. 
$40.00; two years: $70.00; renewals: 
$35.00. 


the Commerce 


loose Annual subscription: 


When the American Bar Associa- 
tion’s Section of Judicial Administra- 
tion issued its Brochure on Adminis- 
trative Law in 1943, one of the writ- 
ers there obvious but 
much-ignored truth that the lawyer 
must first approach the subject from 


stated the 


the standpoint of the availability of 
the materials of administrative law 
and that 
Often mistaken for the principal type 
of such material is the unofficial writ 





. 24 Sup. Ct. 436, 193 U. S. 197, 48 L. 
ed. 679. 

2. 49 Sup. Ct. 448, 279 U. S. 644, 73 1. 
ed. 889. 
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‘Books for Lawyers” 


ings published in trade or professional 
association journals, legal periodicals, 
and _ books. are of limited 
utility in the “bread and butter’’ busi 
.. This type of ma- 


They 


ness of the law. . 
terial comprises the editorial page in 
the publication of administrative law. 
In its annual report for the same 
year, the Association’s Special Com- 
mittee on Administrative Law em- 
phasized the intolerable lack of ac- 
cessible official information. Since 
that time many lawyers have looked 
to the pending administrative pro- 
cedure bill to bring relief, through 
the provision therein requiring agen- 
cies to publish organizational and 
procedural rules and to make avail- 
able other types of official materials 
of administrative law. 
Reform has been in the air for 
the 


there were many movements to bring 


the past decade. In thirties, 
order out of the somewhat chaotic 
condition that had developed in ad- 
ministrative law. This condition was 
brought about largely by important 
economic and legal developments in 
this country which had resulted, in 
the early thirties, in the placing ol 
many new governmental functions 
in the hands of a greatly increased 
number of federal administrative 
The 


saw an expansion of activities of 


agencies. same development 
most of the older Departments as 
well. Each time the Congress has en- 
tered into a new field of activity, it 
has developed a statutory scheme of 
procedure applicable to the immedi- 
ate situation, too 
thought of precedent (although cer- 


without much 
tain broad patterns were sometimes 
followed), or has left to the adminis- 
trative agency the development of 
procedural rules to carry out its spe- 
cific new responsibility. As a result 
there is in truth not one but many 
systems of administrative procedure. 

The studies made by the Attor- 
ney General’s Committee on Admin- 
istrative Procedure, the almost suc- 
cessful Walter-Logan bill, and the 
passage of the Federal Register Act, 
all were motivated largely by the 
frustration caused by the inability 
to know which agency did what and 
how it was done—and the attempt to 
do something about it. This move- 
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ment has never died; and during the 
past few years, even in the midst of 
war, the advocates of reform have 
kept at their attempts to chart the 
course of administrative procedure. 
Many bills have been laid before the 
Congress to develop a pattern of fed- 
eral administrative procedure. All of 
these different activities have been 
concerned, among other things, with 
attempts to make available pertinent 
information about federal agency 
jurisdiction and procedure. 

Private publishers in this coun- 
try have placed upon the market 
works and services designed to re- 
flect it existed. It 
must be confessed, however, that, in 


the situation as 


spite of the ambitions of their pub- 
lishers, most of the administrative 
law books have not presented enough 
primary material to be of real aid to 
the practicing attorney. One engaged 
to participate in a proceeding before 
a federal agency, or to chart business 
activity, needs to have the exact 
texts of statutes and regulations be- 
fore him. Condensations and second- 
hand statements, while informative, 
cannot be relied upon in the last 
analysis. 

In its new Federal Administra- 
tive Procedure, Commerce Clearing 
House has made available in two con- 
venient volumes the main body of 
oficial organizational proce- 
dural rules and materials respecting 
administrative agencies of the fed- 


and 


eral government. It has also pro- 
vided, in the same set, an excellent 
(and available) 


perhaps the best 


across-the-board  treatise-digest on 
the whole subject of federal admin- 
istrative law. Since the work is in 
loose-leaf form, it is up to date. 
Although, as stated, these books 
contain both treatise and individual 
agency materials, it is the latter that 
the lawyer will find most useful—if 
not indispensable—in the daily work 
of the law. For all important agen- 
cies, the statutes and rules of organi- 
zation or procedure are reproduced 
to the fullest practicable extent. For 
all agencies there is a complete list- 
ing of all official sources, substantive 
as well as procedural. It thus pre- 
sents currently and in usable form 


not only statutes but materials which 
the Federal Register and Code oj 
Federal Regulations (essential as they 
are) do not bring readily to hand in 
a law office. 

The handiness of this set: should 
become even more apparent if and 
when a federal Administrative Act is 
adopted. The new procedural ma.- 
terial which the pending federal Ad- 
ministrative Procedure Bill would re. 
quire the agencies to publish is the 
same kind of material as that now 
appearing in these new books. To 
the extent that the agencies would 
be required to formulate and _ pub- 
lish in the Federal Register more 
complete information 
than 
available, 


procedural 
heretofore 
additional 


have made 
the 


would, of course, become more con- 


they 
material 


veniently available in Federal Ad- 
ministrative Procedure. 

Since all agencies are covered in 
some form, this work is in effect an 
index or concordance to the entire 
field of federal administrative law. 
It is a starting point for the solution 


of almost any problem. It is short 


enough to be a handbook. It is in 
fact a book of official rules of proce- 
for all 
agencies. 


dure federal administrative 

The other feature which deserves 
a word of comment is the treatise on 
procedural law appearing in volume 
one. The United States Supreme 
Court has, over a period of years, 
laid down certain basic rules and 
principles applicable to the adminis- 
trative procedure of all agencies. In 
fact, as almost everyone knows by 
now, the whole movement by which 
many executive, legislative, and ju- 
dicial functions have been intermin- 
gled and placed in the same agency 
has given rise to a large number of 
constitutional problems of great 
complexity, in which the courts have 
had to accommodate the newer way 
of doing things to our basic system 
and philosophy of government. The 
rules which the courts have devel- 
oped for guidance in these cases 
for the most part been judi- 
cially developed rules, unaided by 


have 


statutes. The treatise in this work 
organizes the basic rules, standards, 
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precedents, and over-all materials in 


yne compact unit. All of the great 
landmark decisions are noted in their 


proper setting. The treatise, like the 


other divisions of the work, is kept 
up to date by loose-leaf supplements. 


ADMINISTRATIVE PROCEDURE 
ACT IS PASSED BY CONGRESS 


(Continued from page 325) 


the entire membership of the Judi- 
ciary Committee. There have been 
differences of opinion, but in the 
main they have been composed dur- 
ing the long consideration of the 
legislation. 
“An interesting fact 
about this bill is that the American 
Association began to manifest 
interest in this type of legislation as 
far back as 1935.! William L. Ran- 
som was then its president. Through 


historical 


ihe intervening administrations of 
Presidents Frederick H. Stinchfield, 
\rthur T. Vanderbilt, Frank Jf. 
Hogan, Charles A. Beardsley, Jacob 
M. Lashly, Walter P. Armstrong, 
George Maurice Morris, Joseph W. 
Henderson, David A. Simmons, and 
Willis Smith, that interest has con- 
tinued reaching out into all parts of 
the country, resulting in invaluable 
contributions this final re- 
sult. In this connection I 
mention with special appreciation 
the service of Mr. Carl McFarland, 
Chairman of the Special Adminis- 
trative Law Committee of the Amer- 
ican Bar and his 
associates on that Committee, Messrs. 
\lbert Ewing, Jr., Aaron L. Ford, 
Reuben Hall, Ralph M. Hoyt, 
Charles E. Lane, Harry J. McClean, 
\V. James MacIntosh, Clarence A. 
\liller, Roland F. O’Bryen, George 
Rossman, Mayo A. Shattuck, Julius 
C. Smith, Sylvester C. Smith, Jr., and 
Burt J. Thompson, and to this list 
| want to add Mr. Ashley Sellers, 
‘ho represented the Attorney Gen- 


toward 
want to 


Association, 


Here again, if a federal Administra- 
tive Act is adopted, its provisions, 
legislative «history, and interpreta- 
tions may (and undoubtedly will) 


be included in these volumes and 


hence be readily and immediately 


eral. This legislation has been ex- 
amined by more different groups ol 
people than any other I know of, 
and a remarkable unanimity of at- 
titude has been worked out. 

“As far as I am concerned, I hope 
that much of this power that is being 
administered by the Federal Govern- 
ment through these agencies can be 
got rid of entirely, and that some of 
the rest be sent back into the states. 
But after that is done there will re- 
main, of course, necessary federal 
powers in federal agencies. This bill 
seeks to bring the exercise of these 
powers into the general pattern of 
democratic government. In framing 
this bill there has been caution not 
to incorporate provisions which 
would reduce the efficiency of these 
agencies which must be depended 
upon to render important public 
service. It is believed that has been 
done. In fact, this bill, it seems gener- 
ally agreed, goes far in the right 
direction—as far as we can safely go, 
at least until we shall have got the 
guidance of experience. The gentle- 
man from Pennsylvania [Mr. Wal- 


1. Editor’s Nole: 

Chairman Sumners stated this matter ac- 
cording to his recollection of the Associa- 
tion’s activity in behalf of definitive 
legislation. In point of fact, the Association 
had viewed with concern various of the 
problems inherent in the growth of the 
administrative agencies, at least since Elihu 
Root was its President in 1915-16. The 
Association's Special Committee was first 
created at the May, 1933, meeting of the 
Executive Committee (58 A.B.A. Rep. 318), 
and its first report was at the Grand Rapids 
meeting in 1953, under the presidency of 
Clarence E. Martin, of West Virginia (58 
A.B.A. Rep. 197-205, 415). No action was 


available to lawyers. 

As it is, this work is a real contri- 
bution to the tools of the legal pro- 
fession. 


ASHLEY SELLERS 


Washington, D.C. 


ter] and the members of his sub- 
committee have rendered a great 
public service. 1 hope the bill will be 
unanimously passed, and without 
amendment. 

“I very much hope and expect 
that this bill will be accepted by the 
House as it has been reported by the 
Committee. There is every reason to 
believe that the modifications of the 
Senate bill which are incorporated in 
this bill will be satisfactory to the 
Senate; that there will be early action 
by that body; that the President will 
promptly approve; and that this im- 
portant, long-needed legislation will 
soon be on the statute books.” 

The both 


Houses of the Congress, if concurred 


unanimous action of 
in by the President, will remove the 
subject of administrative procedure 
legislation from the present calen- 
and will 
bring to an end the distinguished 
service rendered by the Committee 
since 1933. It will be superseded by 


dars of the Association, 


a Section of Administrative Law, to 
study the many legal problems in 
that field. 


then requested other than the continuance 
of the Committee. In 1934, under the presi 
dency of Earle W. Evans, of Kansas, a report 
was presented which embodied stated prin 
ciples (59 A.B.A. Rep. 539-40). In January 
of 1935, under the presidency of Scott M 
Loftin, of Florida, the recommendations by 
the Committee were along the lines of 
creating an Administrative Court The 
drafting and introduction of a bill for 
study and public discussion along the lines 
of what became the Logan:Walter bill, was 
authorized in January of 1936, without Asso 
ciation approval of the measure (61 A.B.A. 
Rep. 720). Then began the long legislative 
struggle which came to fruition in 1946 
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President Guerrero of the Workt Court 


\s a contribution to the development of a better un- 
derstanding and acquaintance among the lawyers of all 
countries, the JOURNAL is happy to place before its 
readers the portraits and careers of jurists and lawyers 
who are in key posts which may affect the course and 
future of the world. American lawyers should come to 
know something of the outstanding personalities of 
our profession in other lands, and it is to be hoped that 
the American Bar Association may provide the meeting 
place for personal acquaintance with many of them. 
Our cover portrait this month is of the distinguished 
President of the International Court of Justice, Jose 
Gustavo Guerrero, of El Salvador, whose election to 
that high office was reported in 32 A.B.A.]. 256. A sketch 
of his personality and career was given by Judge Manley 
O. Hudson in 32 A.B.A.J. 141. 
deservedly the friendship and the confidence of lawyers 


Judge Guerrero has 


and statesmen of all countries, and his re-election to 
the presidency of the great Court was an augury of its 
adherence to the impartial course which enhanced its 
prestige from its founding. Although he speaks practi- 
cally no English, he has shown a deep understanding 
of American law and institutions. 

Placing his portrait before our readers in 1. any 
lands may help to remind that, amid all of the tray ul 
which besets America and the world, the International 
Court of Justice has been constituted at The Hague 
and is ready to receive, hear and decide cases, wheneve 
the leaders of the various countries, including our own, 
come to the point of seeking the arbitrament of an 
impartial, law-governed Court as preferable to the more 
spectacular processes of debate and disagreement at the 
political level. 

The immediate future of the World Court, and of 
international law and adjudication, probably rests at 
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this time with the President and Congress of the United 
States. Until America takes action to signily its ac. 
ceptance of the jurisdiction of the Court as obligatory 
as to its legal disputes with nations which have given 
a like pledge of submission, it seems unlikely that the 
Court can fulfill its part in establishing and maintain 
ing peace, justice and law in international relationships 
Under the leadership of President Guerrero, the Cour 
is ready to perform the high function which the Charte) 
and the Statute intended for it, as the Court can do 
whenever the United States will take its stand on th 
side of international law and the great Court. 


A Hopeful Disclosun 


Ihe address of the American Chiet Prosecutor, Mr. 
Justice Robert H. Jackson, to the French Bar, is wel 
comed to a position in this issue because of its timeliness 
and its disclosure of the extent to which four great na 
tions with diverse interests and concepts of judicial 
procedure and governmental objectives are deemed by 
him io have achieved so promising an accord on the 
juridical bases tor the trial of those accused of murder, 
conspiracy and other offenses, in furtherance of a wai 
contrary to solemn treaties, and a war deliberately 
planned to take the lands and wealth of other nations 

Although in the field of criminal procedure English 
and American lawyers are not always in accord, the faci 
that England and America agree on fundamentals is not 
surprising. It may have been thought by many that the 
French and Russian concepts of criminal procedur 
differed more widely trom those of the English and 
American prosecutors; but while the presentation ol 
evidence on the part of French and Russian prosecutors 
may have been more dramatic than that of the English 
and American prosecutors, it would be difficult to point 
out substantial conflict in their basic theories, much less 
a departure from fairness in the methods of any of them. 


The four counts of the Nurenberg indictment art 
in substantial accord so far as fundamental principles 
are concerned. A summary of the indictment was pub 
lished on page 638 of the December, 1945, issue of the 
JOURNAL. Those who have not read the indictment 
should examine each of the four counts. Reference is 
made therein to the preexisting law for the willful 
breach of which the defendants are charged. Murder 
and conspiracy to murder are plainly set forth. Thi 
jurisdiction of the Court has been said to be the sum 
total of the jurisdiction of each of the four Nations to 
try prisoners of war taken by them in the theater ol 
military operations. 

There seems to be good reason for the hope that 
there is enough agreement on fundamental points 
warrant an accord on a final result of the trial which 
will be consistent with the innate sense of justice, fail 
play, and basic law, which law-governed peoples hav« 
in common, 
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Lhe Control of Atomic Energy 
Epochal Problems in World Law 


[he eminent scientists who constituted the State 
Department’s Board of Consultants on the control of 
atomic energy have made a report which reveals most 
vividly the unprecedented character of the problems 
| international legislation, organization, and enforce- 
ment, with which the world is confronted today. 
Reginald Heber Smith contributes to “Books tor Law- 
ers’ in this issue a clear analysis of this report. 

In transmitting the document to the Senate’s 
Special Committee on Atomic Energy, Secretary Byrnes 
emphasized that the report is “not a statement of policy” 
but merely a “starting point for the informed public 
discussion which is one of the essential factors in 
developing sound policy.” The Board of Consultants 
itself cautioned that they had not sought to develop 
‘a final plan” but to offer “a place to begin a founda- 
tion on which to build.” The policy of the United 
States is still in the course of formulation, under the 
experienced counsel of Bernard M. Baruch. 

Other distinguished but unofhcial groups of Aieri- 
can lawyers and scientists have been at work on the 
novel problems, and have come to conclusions not 
wholly in accord with those of the Board of Consultants. 
Meanwhile, the proposals made jointly last fall by 
Prime Minister Attlee of the United Kingdom, Prime 
Minister King of Canada, and President Truman, have 
not been given effect, beyond the preliminary actions 
voted by the United Nations in London. 

Ihe inherent legal problems are as complex as ar¢ 
those of policy and administration. How can atomic 
fission be held to uses which do not permit its diversion 
io purposes of destruction? How can the regulatory 
laws and controls be made applicable and enforceable 
against individuals as well as nations? ‘The Consultants 
think that an international inspection system and 
‘police-like methods” would involve the presence in 
each country of many prying “inspectors” from othe 
nations; that this would be “as obnoxious to Americans 
as to any others;” and that some international agency 
should be set up, to take title to the American-owned 
stockpiles of uranium and thorium, “with power to 
duplicate them in other countries so as to end the 
\merican monopoly, and with a duty of rigid licensing 
io “provide unambiguous and reliable danger signals” 
ii any nation does anything which looks like preparing 
to use atomic energy for aggression. The plan thus 
contemplates a world government for the limited pur- 
pose, owning and controlling property within many 
ountries. Would this giving up of American ownership 


and control of fissionable materials and processes be 


ore acceptable to the people of the United States than 
he presence here of the inspectors and “police forces” 
the United Nations? 


With the General Assembly of the United Nations 


lacking in legislative powers and the carrying out ol 
any adequate plan dependent on multilateral treaties 
or conventions, those who are struggling with this sub- 
ject are indeed pioneering in a new area of world law 
where there are no blazed trails. The difficulties should 
not be unsurmountable, but they plainly call for the 
best in the world’s legal statesmanship. As their con- 
tribution to an informed public opinion on the subject, 
American lawyers should obtain and read the best ol 
the many available documents and help to bring about 
a more general public understanding of the issues and 
the urgent need for their solution. 


Chief Justice Harkin F: Stone 


Ihe Journal is honored, and our readers are privileged, 
that our sketch of the career and personality of the late 
Chief Justice of the United States is written by the 
beloved Charles C. Burlingham, of the New York Bar, 
who knew Harlan Fiske Stone so well, and most fit- 
tingly writes of him from the practising lawyer’s point 
of view. 

Born in 1858 and admitted to the Bar in 1881, Mr. 
Burlingham has known and observed the Chief Justices 
of the Court over an unusual period of time. He has 
maintained the point of view of the practising lawyer, 
along with keen interest in the welfare of his profession 
and his city and country. Save for brief service as 
President of the Board of Education in New York City 
more than forty years ago, he has eschewed public office 
but has been a valiant public servant. His labors in 
behalf of the organized Bar have been prodigious and 
unflagging; in the Association of the Bar in the City 
of New York, President Tweed recently referred to 
him as “still dominating nominating committees and 
nominating dominating committees.” 

I'he head of a great firm in admiralty law during 
more years than most men have as their span of life, 
Mr. Burlingham has the perspective, the legal scholar- 
ship, the broad humanity, and the practitioner’s rich 
experience, to write an enduring memorial of the Chiet 
Justice who died at his exalted post. 

“It is not lightly to be implied,” the Chief Justice 
had said a few moments before, “that Congress has 
failed to perform its duty and has delegated to this Court 
the responsibility of giving new content to language 
deliberately readopted after this Court construed it.” 

His fundamental philosophy had been given in a 
course of lectures on “Law and Its Administration,” at 
Cooper Union in 1915. Concerning the doctrine of 
stare decisis, the future Chief Justice said: 

“We may say therefore that the statute or written 
law of a given jurisdiction has no rule to govern a 
particular case if the Legislature has passed no law af- 
fecting it... . This fact should also be borne in mind 
in determining the extent to which judges should go 
in producing violent changes in the common law by 
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overturning established precedent, even when in thei 
individual opinions a changed rule would be beneficial. 
. . » When change of conditions requires the abandon- 
ment of established rules, it is generally wiser and in- 
justice will be avoided if their repeal is effected by 
legislation which will operate only in futuro.” 

Ihe memory of the late Chief Justice will long be 
revered as that of a rugged and typical product of a 
New England farm and college, who in the field of 
jurisprudence combined a forward-looking view of the 
‘aw with a tenacious adherence to what he saw as the 
fundamentals of the American System. 


Freedom and Responsibility 


Judge Robert N. Wilkin, of the United States District 
Court in northern Ohio, contributes to this issue a 
thoughtful review of the late Carl Becker's ‘tes’ ment’ 

his discussion of the disturbing unbalance between 
freedom and responsibility, in the modern democratic 
state. 

Sharing importance with Professor Becker’s keen 
analysis is the essay written by Professor George H. 
Sabine. What they said as to the change of attitude to- 
ward the writing of history was very impressive, 
because it is characteristic of the very general trend 
away from realism, materialism, pragmatism, ob- 
jectivity, or whatever it may be called. 

Judge Wilkin put his extended discussion of the 
trend as to the writing of history into a trenchant note, 
because it is in a sense a digression from his review of 
the main theme of the book itself. He points out that 
there is a corresponding trend in the law away from 
the realism which came to full fruition in totalitar- 
ianism and absolutism under their many names and 


pretexts, 


“aid” 


The rules for legislative draftsmanship of the Conference 
of Commissioners of Uniform State Laws contain this 
admonition: “The use of the word ‘said’ should be 


avoided”, 


In the middle ages when scriveners did most of the 
writing and when strange doctrines obtained—as to ‘‘cer- 
tainty” and compensation was computed at “a penny” 
a line, reference to a person or thing once written down 
was made by the expression “the aforesaid and above 
mentioned” person or thing. 
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The ignoble origin of the word “said” does not com. 
mend it to men of nice discrimination in the choice of 
words. However, many lawyers use it. Except when it is 
used as in the past tense of the verb “‘to say”, it appears 
not to have been used by the translators of the King 
James edition of the Bible nor by the Bard of Avon. 
Even lawyers do not use it in conversation. If a lawyer 
comes to your office to negotiate with you in an attempt 
to agree upon the entry of a consent decree neither he 
nor you will use the word “said”, but if you fail to agree 
and one of you prepares a notice of motion for service 
on the other, or if you agree and one of you undertakes 
to draft a form of consent decree, in either case the 
notice or the order might be literally be-sprinkled with 
such expressions as “said court’, “said plaintiffs”, “said 
defendants’, and other such expressions. If in legislative 
halls debate is had on the merits and demerits of a bil 
for an act, the speaker will not use the word “said”, but 
the draft of the bill will use that small and useless word 
dozens and perhaps. hundreds of times. Perhaps even 
some judges, of courts of rev iew, who have to read plead 
ings, briefs, arguments, and quotations from other opin- 
ions and statutes sometimes fall into the error of using 
that word themselves. 

The admonition of the Conference rule that “the use 
of the word ‘said’ should be avoided” is tollowed as an 
accepted rule by the American Law Institute, by th 
style committee of the Advisory Committee on Rules oi 
Civil Procedure, by the similar committee of the Advis. 
ory Committee on Criminal Procedure and generally by 
committees of the American Bar Association engaged in 
drafting proposed statutes or in reporting on matters 
involving legislative draftsmanship. 

More than twenty years ago Horace Kent Tenney, a 
former member of the JoURNAL’s Board of Editors, 
wrote a brilliant editorial on the evil use of this and 
other words which lawyers frequently write but nevel 
use in conversation or in oral argument. Among his 
“collected writings”, published for private circulation, 
In that 
chapter he says that in English (which is very much a 


is a chapter on “English as a dead language”. 


live language) the words “dead language” can proper! 
be applied to those words which are used in writing, bul 
are never used in speech. 

Will it not be well to consider whether dead words 
never used by our lips should also be excluded from out 
writings? Perhaps that misused and overworked word 
may follow the symbol “and/or” into the limbo of dis 
carded errors. (See 18 A.B.A.]. 456, 524, 574, 687; 19 
A.B.A.J. 55, 66, 124, 308, 310; 21 A.B.A.J. 262.) 
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2 evIew of Recent S upreme Court Decisions 


Citizenship—Conscientious Objectors 
—Admission of Aliens—Schwimmer, 
Macintosh, and Bland Cases Overruled 
Girouard v. United States, 90 L. ed. 
\dv. Ops. 776; 66 Sup. Ct. Rep. 826; 
14 U. S. Law Week 4299. 


One Girouard, a citizen of Can- 
ada, applied for naturalization to the 
U. 8. District Court of Massachusetts. 
in his petition he stated his adher- 
nce to the principles of the govern- 
nent of the United States and that 
he would maintain and defend them. 
Before the examination board and 
mm the trial he did not claim exemp- 
tion from all military service but 
nly from combatant service because 
| religious scruples. The District 


} Court admitted him to citizenship. 


[he Circuit Court of Appeals re- 
versed on the authority of the 
Schwimmer case. The Supreme 
Court reversed the judgment of the 
Circuit Court of Appeals. 

Mr. Justice DouGLas delivered the 
pinion of the Court. He reviewed 
ihe action of Congress in refusing to 
nact proposals to amend the federal 
statutes on citizenship on which the 
decision in the Schwimmer and sub- 
sequent Cases were based and the sub- 
sequent legislation modifying the re- 
quirements for the oath of citizen- 
ship. He held that, in view of what 
Congress had done and refused to do, 
a refusal to participate in combat- 
it service was not a bar to citizen- 
ship. Mr. Justice DouGLas puts spe- 
ial emphasis on the Second War 
Powers-Act, relaxing certain require- 





* Assisted by JaMes L. Homire; labor 
cases by E. J. Dimock, member of the Board 
of Editors; tax case by Mark H. Johnson. 

Note: Mr. Justice JACKSON did not partic- 
pate in the consideration or decision of 
le cases reviewed in this department. 


ments for aliens who served honor- 
ably in the Armed Forces of the Unit- 
ed States during World War II, as 
part of the legislative history which 
leaves the Court free to “correct its 
own errors’, made in the Schwimmer 
and other cases. 

Mr. Chief Justice Stone delivered 
a dissenting opinion in which Mr. 
Justice FRANKFURTER joined. The 
dissenting opinion declares that the 
judgment of the Circuit Court of Ap- 
peals should have been affirmed be- 
cause that court “in applying the 
controlling provisions of the natural- 
ization statutes correctly 


applied 
earlier this 
This opinion, 
which must have occupied the last 
days of the Cuier Justice’s life, and 
was delivered on the very day of his 
death, is marked by long and careful 
examination of the legislative history 
and of the intent of Congress. He ex- 
amined 


them as construed by 


Court.” dissenting 


also the decisions of the 
Court in the Schwimmer, Macintosh, 
and Bland cases and says that “for 
six successive Congresses, over a pe- 
riod of more than a decade, there 
were continuously pending before 
Congress in one form or another pro- 
posals to overturn the rulings in the 
three Supreme Court decisions in 
question. Congress declined to adopt 
these proposals after full hearings 
and after 
advocating the change.” He 


speeches on the floor 
next 
turns to. what he terms “the only 
remaining question”, 
effect of this 
1942 Amendments to the 
ality Act. He called attention to the 


namely the 
construction of the 
Nation- 


fact that this amendment changed 
the requirements for admission to 
citizenship only for aliens who had 
forces of the 


served in the armed 


by Edgar Bronson Tolman* 


United States. Applicant in this case 
had not served in any war. He points 
out that the Act did not change the 
requirements that were in force when 
the Schwimmer case and others of 
that category were decided, and that, 
therefore, the amendment on which 
the majority relies, as affecting a 
change of law, did not apply to the 
instant case. The dissent closes with 
these words: ‘““The amendments and 
their legislative history give no hint 
of any purpose of Congress to relax, 
at least for persons who had rendered 
no military service, the requirements 
of the oath of allegiance and proof 
of attachment to the Constitution as 
this Court had interpretated them 
and as the Nationality Act of 1940 
plainly required them to be inter- 
preted. It is not the function of this 
Court to disregard the will of Con- 
gress in the exercise of its constitu- 
tional powers.” i 

The was argued by Mr. 
Homer Cummings and Mr. William 
D. Donnelly for Girouard and by 
Mr. Frederick Bernays Wiener for 
the United States. 


case 


Federal Power Act—Applicability of 
State Water Power Acts 


First Iowa Hydro-Electric Cooper- 
ative v. FPC, 90 L. ed. Adv. Ops. 855; 
66 Sup. Ct. Rep. 906; 14 U. S. Law 
Week 4325. 


Application and a supplemental 
application were filed with the Fed- 
eral Power Commission to construct 
a dam, reservoir and diversion canal 
in Iowa for the production, distribu- 
tion, and sale of electric energy. The 
Statutes of Iowa contain provisions 
applicable to projects of that char- 
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cecenl Supreme 


acter affecting the rivers of that state. 
The 


came to the conclusion that 


Federal Power Commission 
a pre 
requisite to any action on its part is 
compliance with the state statutes. 
Che proceeding was therefore dis 
missed without prejudice. The pow 
er company appealed to the Circuit 
Court of \ppeals of the District ol 
Columbia where the judgment of the 
The Su 


preme Court allowed certiorari and 


Commission was afhirmed. 
reversed the decision of the Circuit 
Court of Appeals with directions to 
remand the case to the Federal Power 
Commission for proceedings in con- 
formity with the opinion. Mr. Jus 
tice BURTON delivered the opinion ol 
the Court. 

The opinion declares that the 
finding of the Commission clearly 
that the 
of the reservoir and canal will affect 


demonstrates construction 
the navigability of the Cedar, Iowa, 
and Mississippi rivers; will affect the 
interests of interstate commerce; will 
Hood certain public lands of the 
United States; and will require for 
from the 


its construction a license 


commission. 


The opinion then proceeds to the 


consideration of “the need, if any, 


tor the presentation of satisfactory 
evidence” of compliance with the 
terms of the That stat- 


ute prohibits the construction of such 


Iowa Law. 
projects or the use of any water from 
a navigable stream in that state with- 
out a permit from state authorities. 
In its refusal to accept the principles 


set down by the Commission and the 


Circuit Court of Appeals. Mr. Justice 
Burton declares, “To require the 
petitioner to secure the actual grant 
to it of a state permit ... as a con- 
dition precedent to securing a fed- 
eral license for the same _ project 
under the Federal Power Act would 
vest in the Executive Council of Iowa 
a veto power over the federal project. 
Such a veto power easily could de- 
stroy the effectiveness of the federal 
Mr. 


this pronouncement by an examina 


act.” Justice Burton fortifies 


tion of both the state and the nation 
He de- 


clares that while the requirement for 


al legislation on the subject. 


346 


American Bar Association Journal 


‘ourt Decisions 


the state permit, which might make 
impossible the proper performance 
of the function of the Federal Powe) 
Commission, cannot be permitted to 
be exacted by the state, the Federal 
Commission itself on the hearing, 
after the remand of this proceeding, 
might decide what provisions of state 
law shall be considered and if 
thought appropriate be ordered by 
the federal authority. Mr. Justice 
Burton then proceeds to examine 
Section 9(b) and Section 27 of the 
Federal Power Act and all the appli- 
cable provisions of the lowa Code 
and comes to the conclusion that the 
Federal Act in this federal project 
has priority over state legislation. 

Mr. Justice FRANKFURTER dissents. 
He expresses the view that the Iowa 
statute may not mean what it seems 
on its face to say and that its effect 
cannot be definitely known until it 
has been interpreted by the Supreme 
Court of the state, and on this theory 
predicates his dissent. i: ie 
Mr. 
David W. Robinson for lowa Hydro- 
Electric Cooperative, by Mr. Howard 
E. Wahrenbrock for FPC and by Mr. 
Neill Garrett for the 
State of Iowa. 


The case was argued by 


intervenor, 


Bankruptcy—Res Judicata—Fraud in 
Procurement of Judgment 


Heiser v. Woodruff, 90 L. ed. Adv. 
Ops. 828; 66 Sup. Ct. Rep. 853; 14 
U.S. Law Week 4316. 


Petitioner Heiser sued for alleged 
conversion of semi-precious gems. 
Judgment by default was rendered. 
Soon thereafter Woodruff moved to 
vacate the judgment for lack of serv- 
ice of process and for fraudulent 
representations as to the value of the 
gems. So far as based upon lack of 
service of process the motion was de- 
nied, but trial was had on the issue 
of value and judgment was entered 
for the price of the gems. No ap- 
peal was taken from that judgment. 

Woodruff then filed a voluntary 
petition in bankruptcy in a District 
Court of the United States in the 
Tenth Judicial District. Thereupon 


on motion of the trustee in bank 


ruptcy the referee authorized th 
trustee to take steps in the Distric, 
Court of Southern California for the 
vacation of the judgment agains 
Woodruff. On proceedings in that 
District Court the motion to vacate 
was denied and the Circuit Court o{ 
Appeals, Ninth Circuit, affirmed that 
judgment. ‘There was no further re 
view of those proceedings. On th 
referee’s certificate the bankruptcy 
court allowed the claim. On certio 
rari the Tenth Circuit reversed the 
decision of the bankruptcy court on 
the authority of Pepper v. Lition 
308 U. S. 295. The Supreme Cour 
allowed certiorari and reversed th 
judgment of the Tenth Circuit Cour 
of Appeals. The opinion of the 
Court was delivered by Mr. Chief 
Justice SroNe. He re-examines and 
distinguishes Pepper v. Litton, point- 
ing out that the re-examination ol 
proceedings there allowed did noi 
involve the reexamination of the 
validity of a judgment rendered prior 
to bankruptcy proceedings for lad 
of service of process or fraudulent 
representations but involved the el: 
fect and application of the judgment 
Reviewing the cases cited and th 
record facts and their applicability 
the opinion holds that the judgment 
in the California Court was valid 
and constituted an adjudication not 
reviewable by the bankruptcy court. 
Mr. Justice Brack and Mr. Jus- 
tice DouGLas dissented. 
Mr. Justice RUTLEDGE 
opinion concurring in the result. 1 


filed an 


The case was argued by M1 
leonard J. Meyberg and Mr. Rupert 
B. Turnbull for Heiser and by M: 
Louis A. Fisch] for Woodruff. 


Federal Trade Commission Act—Pro- 
hibition of the Use of the Words ‘‘Red 
Cross’’ and its Symbol 


Federal Trade Commission v. A.P.M 
Paper Co., Inc., 90 L. ed. Adv. Ops. 
896; 66 Sup. Ct. Rep. 932; 14 U.5 
Law Week 4343. 


In 1905 Congress prohibited any 
person other than the Red Cross ol 
America and persons then lawfully 


entitled so to do to use the sign ol 
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Act—Pro- 
ords ‘‘Red 


v. A.P.W 
Adv. Ops. 
14 U.S 


bited an) 
Cross ol 
lawfully 
e sign ol 


Red Cross for the purpose of 
1910 the 


vas amended so as to permit the 


or advertisement. In 


y and Navy to use the words 


Cross” and its symbol, the 
k cross, and provided that all 
sons lawfully using it before 1905 
ould still be permitted to use it. 
United States as a party to the 
neva Convention of 1929 agreed 
prevent the use of the name and 
symbol by private persons but 
that agreement was not implemented 
by any act of Congress except rati- 
The Pa- 


per Company had lawfully used the 


fication of the convention. 


name and symbol before the passage 
{ the Act of 1905 and claimed the 
right to continue to use it. In 1942 
he Federal Trade Commission 
harged the Paper Company with 
violation of the Federal Trades Com- 
mission Act, which makes unlawful, 
infair or deceptive methods of com- 
petition, through the use of the name 
Red Cross” and its symbol. Upon a 
issued a 


hearing the Commission 


ease and desist order. The Circuit 
Court of Appeals, Second Circuit, 
reversed, holding that the order went 
too far; that the use of the name and 
forbidden to 


svwmbol could not be 


those who had lawfully used it be- 
fore 1905. 


io the Commission with leave to re- 


The order was remanded 


juire the Paper Company to use, 
vith the name and symbol, explana 
tory words negativing its connection 
with the American National Red 
Uross. 

On certiorari the judgment of the 


Circuit Court of Appeals was 


ithrmed. 

Ihe opinion of the Court was de 
vered by Mr. Justice DouGLas. He 
eviews the acts involved and_ the 
egislative import of each. He ex- 
imines the proceedings of the Gen- 
va Convention, declares that the 
ntention of Congress was not only 
) prevent fraudulent and deceptive 

of the name and symbol but also 

protect its use by those already 
ntitled to use it in conformity with 

Acts of Congress. F 

Phe case was argued by Mr. Solis 


itor General McGrath for F.P.C., 


Review of Recent Supreme Court Decisions 


and by Mr. Edward H. Green for 
A.P.W. Paper Company. 


Fair Labor Standards Act—Overtime 
—Validity of Release—Coverage— 
Products Used by Purchasers in In- 
terstate Commerce 


D. A. Schulte, Inc. v. Gangi, 90 L. ed. 
\dv. Ops. 873; 66 Sup. Ct. Rep. 925; 
14 U. S. Law Week 4339. 

\n employee sued his corporate 
employer on behalf of himself and 
others to recover the liquidated dam 
ages allowed by section 16 (b) of the 
1938 


(52 Stat. 1069) in cases where an em- 


Fair Labor Standards Act of 
ployer fails to pay for overtime serv- 
ices one and one-half times the reg- 
ular rate. The employee’s claim for 
the increased overtime compensation 
was Originally resisted on the ground 
that the tenants of the building where 
he was employed did not ship their 
products directly in interstate com- 
merce although they delivered them 
to others in the same state who used 
them for interstate commerce or the 
production of goods therefor. The 
employer paid the increased over- 
The District 


releases 


time and took releases. 
held that the 
valid since there had been a 


Court were 
bona 
fide dispute and settlement (53 F. 
844). The 
Court of Appeals reversed and _al- 
(150 F. 2d 694). The 
Supreme Court affirmed. 

Mr. Justice Rrep delivered the 
opinion of the Court and held (1) 


Supp. Second Circuit 


lowed recovery 


that the remedy of liquidated dam- 
ages could not be bargained away by 
bona fide settlements of disputes over 
coverage and (2) that mere separa 
tion of the economic processes of 
production for interstate commerce 
between different industrial units, 
even without any degree of common 
ownership, did not destroy the con- 
tinuity of production for commerce. 

Mr. Justice FRANKFURTER, with 
Mr. 


Justice Burton coneurred, rendered 


whom the Cuter Justice and 
a dissenting opinion based upon the 
ground that the releases were effec- 
tive. D. 
The case was argued by Mr. Ed 
win A. Falk for the petitioner and 
by Mr. Isidore Entes for respondent. 


Railway Labor Act—Right to Chal- 
lenge Board’s Determination of Dis- 
pute Submitted by Union 


Elgin, Joliet and Eastern Railway 
Co. v. Burley, 90 L. ed. Adv. Ops. 
706; 66 Sup. Ct. Rep. 721; U.S. Law 
Week 4249. 


On application of the United 


States, the Brotherhoods of railway 
employees, the Railway Labor Ex- 
ecutives’ Association and organiza- 
tions of industrial and craft unions, 
the Supreme Court ordered rehear- 
ing of the case reported in 325 U. S. 
711 which, in the words of the 
minority here, held that a determina- 
National Railroad Ad- 


justment Board “‘of a dispute brought 


tion by the 


before it by a union on behalf of its 
members recognized as the collective 
bargaining agent is not binding, and 
may be upset in a district court in an 
independent suit involving the con- 
struction of the collective agreement, 
but brought by an individual mem- 
ber in his own behalf.” ‘The Supreme 
adhered to its 


Court previous 


decision. 

Mr. Justice Rurtepce delivered 
Court. He 
disclaims for the first or the instant 


the opinion of the 


opinion any attempt “to make a 
definitive statement of what might 
be sufficient evidence of the col- 


lective agent’s authority either to 
settle finally the aggrieved individual 
employee’s claims or to represent 
him exclusively before the Adjust- 
Board.” He 


that the question of authority does 


ment states, however, 
not turn on technical agency rules 
and that one who would upset in 
the courts an award of the Adjust- 
ment Board involving an employee's 
individual grievance carries the 
burden of showing that it was wrong. 
He concedes to the Board expertness 
in ascertaining the scope of the col- 
lective agent’s authority and notes 
that the individual's failure to take 
affirmative steps in the matter may 
result in loss of his rights. He sum- 


marizes the earlier decision and 


states its limitations as_ follows: 
“Although 


rights to have voice in the settlement 


under our ruling his 
are preserved, whether by conferring 


June, 1916 ¢ Vol. 32 347 





with the carrier and, having season- 
ably done so, refusing to be bound 
by a settlement reached over his 
protest, or by having representation 
before the Board according to his 


did 
there is no basis for assuming we 


own choice, we not rule, and 
did, that an employee can stand by 
with knowledge or notice of what is 
going on with reference to his claim, 
cither between the carrier and the 
union on the property, or before the 
Board on their submission, allow 
matters tc be thrashed out to a con- 
clusion by one method or the other, 
and then come in for the first time 
to assert his individual rights.” 
Mr. 


whom the Cuier Justice and Mr, 


Justice FRANKFURTER, with 


Justice Burton’ concurred,  de- 
livered a dissenting opinion. He 
says that the majority, in adhering 
to the earlier decision extracts from 
it almost all of its vitality. He adds: 
“The danger in ‘adhering’ to the 
original decision is only too clear; 
it can hardly be lessened by an ex- 
that 


from the first opinion.” D. 


planation extracts meaning 

The case was argued by Mr. Paul 
R. Conaghan for Elgin, Joliet and 
Eastern Railway, by Mr. Robert L. 
for the U. S., amicus curiae, 
Mr. John H. Gately for 


Stern 
and by 
Burley. 


Railroads—Contract Granting Treack- 
age Rights—Right of Termination 
After Bankruptcy of Grantee—Ad- 
ministrative Control by Interstate 
Commerce Commission 


Thompson, Trustee, etc. v. Texas 
Mexican Ry. Co., 90 L. ed. Adv. Ops. 
886; 66 Sup. Ct. Rep. 937; 14 U. S. 
Law Week 4335. 


The trustee was appointed as 
such for the properties of an inter- 
state carrier by rail, under § 77 of 
the Bankruptcy Act. The carrier had 
a contract for trackage rights over 
the Texas Mexican Railway Com- 
pany (Tex.-Mex.) for 50 years; but 
the trackage contract was terminable 
on notice by either party “without 
” After 
the bankruptcy, ‘Tex-Mex served no 


giving any reason therefor . . 
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ectstons 


the bank- 
ruptcy trustee of the grantee. After 
the termination date specified in the 
notice the bankruptcy trustee con- 
tinued to operate under the trackage 
and Tex-Mex, notwith- 
standing stay orders in the bank- 
ruptcy court, started suit in a state 
court of Texas for $500.00 per day 


tice of termination on 


contract, 


in excess of the contract rental, and 
the Texas courts allowed damages 
for $184,929.85. On certiorari, 
Supreme Court reversed. Mr. Justice 
Doucias delivered the opinion of 
the Court. 


the 


Passing discussion in the opin- 
ion as to the effect of the stay order 
in the bankruptcy court, it is to be 
upon 


the grounds that adjudication that 


noted that the reversal rests 
the contract was terminated was pre- 
mature until there had been admin- 
(i) under 
§ 77, and (2) under the Interstate 
Commerce Act, that termination was 
consistent with the requirements of 
both those laws. It is pointed out 
that the Interstate Commerce Com- 
mission may conclude that the con- 
tract should be adopted under § 77 
of the Bankruptcy Act and _ that 
abandonment of operations by the 
grantee, under § 1 (18) of the Inter- 
state Commerce Act is not permissi- 
ble, in the public interest and, con- 


istrative determinations 


however 
the case may be viewed, the court be- 


cludes the opinion: 


low should have stayed its hand and 
remitted the parties to the Commis- 
sion for a determination of the ad- 
ministrative phases of the quéstions 
Until 
dicial action is premature.” 


involved. . . that time, ju- 

Smith, Trustee, etc. v. Hoboken 
RR, et al., (No. 384, decided on 
the same date) the 
termination of a contract granting 
rights in the grantor’s railroad to 
the grantee railroad, the latter hav- 
ing passed into bankruptcy in pro- 
ceedings under § 77. Here the con- 
tract 


also involves 


clause 
which the Court, in an opinion by 
Mr. Justice DouGLas, construes to 
fall within § 70 (b) and, except for 
other applicable federal statutes, to 
be enforceable within the rule of 
Finn v. Meighan, 325 U.S. 300. How 


contained a forfeiture 


ever, the public interest in continued 
railroad operation, safeguarded by 
§ 1 (18) of the Interstate Commerce 
Act, as well as the public interest en- 
trusted to the protection of the In. 
terstate Commerce Commission un. 
der § 77 of the Bankruptcy Act are 
construed to require administrative 
action by the Commission before the 
court may effectively forfeit the lease, 
The Court, 
judgment of the Circuit Court of 
Appeals which had affirmed a ruling 
of the bankruptcy court upholding 
forfeiture of the lease. 


therefore, reverses a 


No. 42 was argued iby Mr. Rober 
H. Kelly for the Trustee and by Mi 
John P. Bullington for ‘Tex-Mex. 
H. 
No. 384 was argued by Mr. James 
D. Carpenter for the Trustee and by 
Mr. Parker McCollester for the 
debtor, and by Mr. Edward J]. 
O'Mara for Hoboken Railroad. 


Maritime Law—Liability of Owner of 
a Ship to Stevedore for Unseaworthi- 


ness of Vessel 


Seas Shipping Co. Inc. v. Sieracki, % 
L. ed. Adv. Ops. 809; 66 Sup. Ct. Rep. 
872; 14 U. S. Law Week 4295. 


The principal question here is 
whether the obligation of seaworthi- 
ness, owed by the owner of a ship to 
seamen, extends to a stevedore, em- 
ployed by an independent contrac 
tor, who is injured while working 
on board the vessel. It was found 


that the shackle, whose break caused 


the injury complained of, contained 
a hidden defect; but the trial court 
held that the owner of the vessel was 
under no duty to test for the defect 
and hence not negligent. 


The Circuit Court of Appeals 
though it accepted the finding of 
lack of negligence, reversed on the 
ground that the employee could re 
cover on account of the unseaworthi 
On certiorari the 
Supreme Court affirmed. Mr. Justice 
RUTLEDGE delivered the opinion o! 
the Court. In reaching this conclu: 


ness of the vessel. 


sion the Court says of the liability 
that it “is essentially a species ol 
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ity without fault, analogous to 
well known instances in our 
Derived from and shaped to 
the hazard which performing 
service imposes, the liability is 
neither limited by conceptions of 
negligence nor contractual in char- 
acter. . ... It is a form of absolute 
luty owing to all within the range 
{ its humanitarian policy.” 


( 


Chief Justice Stone delivered a 
lissenting opinion in which Mr. 
justice FRANKFURTER and Mr. Justice 
BuRTON concurred. Pointing out that 
is sustained on the 
oround that the owner is an insurer 


recovery novel 
ainst injury from unseaworthiness 
if the vessel to one not a member of 
the crew nor employed by the vessel, 
ihe dissent states: “For this I can find 
no warrant in history or precedent, 
nor any support in policy or in prac- 
tical needs.” H. 

Che argued by Mr. 
lhomas E. Byrne for Seas Shipping 
Company and by Mr. Abraham E. 
Freedman for Sieracki. 


case Was 


State Statutes—New York Multiple 
Dwelling Law—Constitutional Validity 


Queenside Hills Realty Co., Inc. v. 
Saxl, 90 L. ed. Adv. Ops. 840; 66 
Sup. Ct. Rep. 850; 14 U. S. Law 
Week 4304. 


The appellant, Queenside, con- 
structed a four-story building in 
40 for a lodging house, and when 
constructed the building was in 
conformity with the Multiple Dwell- 
ing Law of New York, as then in 
lorce. In 1944 the law was amended 
and additional requirements were 
imposed, including the installation 
of an automatic sprinkler system. 
Served with notice to comply with this 
new requirement, Queenside sued 
in a state court for a declaratory 
judgment holding these new provi- 
sions unconstitutional and restrain- 
ing their The 
courts upheld the provisions, and on 


enforcement. state 
appeal, the Supreme Court affirmed. 
Mr. Justice DoucGias delivered the 
opinion of the Court. 


The opinion deals with two con 


tentions: (1) that the amended law 
violates the due process clause; and 
(2) that it violates the equal pro- 
tection clause. Both contentions are 
rejected. The more important ques- 
tion was the latter contention, based 
upon the assumption that the new 
requirements added in 1944 apply 
only to existing lodging houses, and 
that new buildings need not com- 
ply with the new requirements. This 
argument is rejected as being based 
upon an anticipated discrimination 
which may turn out to be fanciful, 
rather than upon an existing dis- 
crimination. 

Mr. Justice RUTLEDGE concurred 
in the result. Fe. 

The case was argued by Mr. 
George G. Lake for the Queenside 
Co. and by Mr. Edward G. Griffin 
for Saxl. 


Taxation—Priority of United States 
over State’s Claim for Unemployment 


Compensation Taxes 


People of State of Illinois, ex rel. 
Gordon v. United States, 90 L. ed. 
Adv. Ops. 838; 66 Sup. Ct. Rep. 841; 
14 U. S. Law Week 4312. 


In this case the Supreme Court 
held that 
federal 


of Illinois certain tax 
claims of the 
against an insolvent taxpayer must 


be satisfied in full before the State 


government 


of Illinois can recover amounts due 
as taxes under its Unemployment 
Compensation Act. Certiorari was 
granted and the decision was afirmed 
in an opinion by Mr. Justice BLACK. 
The opinion sustains the literal pri- 
ority granted by R. S. 3466, which 
provides, “Whenever any person in- 
debted to the United States ... not 
having sufficient property to pay all 
his debts, makes a voluntary assign- 
ment” of his property, “the debts 
due to the United States shall be first 
satisfied.” The state argued that this 
priority is qualified by the evident 
Congressional purpose to assist state 
unemployment compensation _ sys- 
tems. ‘The Court acknowledges this 
purpose, but states that the under- 


lying philosophy of the federal Act 
was to keep the state and federal 
systems separately administered. 
Finding no inconsistency between 
the general priority statute and the 
provisions of the Social Security Act, 
the Court holds that the former is 
applicable. 1? 

The case was argued by Mr. 
Albert E. Hallett for Illinois, and 
by Mr. J]. Louis Monarch for the 
United States. 


Amendment to Emergency Price 
Control Act of 1942—Right to Pro- 
test Price Schedule—Time Limit 


Utah Junk Co. v. Porter, 90 L. ed. 
Adv. Ops. 796; 66 Sup. Ct. Rep. 889; 
14 U. S. Law Week 4305. 


Warehouse Certificates of Whiskey 
Given Stockholders as Dividends— 
Sale of Certificates at Prices Higher 
Than Ceiling for Whiskey Disap- 
proved 


Collins v. Porter, 90 L. ed. Adv. Ops. 
799; 66 Sup. Ct. Rep. 893; 14 U. S. 
Law Week 4306. 


Standardization of Commodities for 
Purposes of Price Control—Finding 
by Administrator that no Alternative 
Basis Exists 


Thomas Paper Stock Co. v. Porter, 
90 L. ed. Adv. Ops. 790; 66 Sup. Ct. 
Rep. 884; 14 U. S. Law Week 4307. 


Removal of Indian Land Cases from 
State to Federal Courts—Mandamus 
Not Available for Review of Such 
Cases After Remand 


U. S. v. Rice, 90 L. ed. Adv. Ops. 
769; 66 Sup. Ct. Rep. 835; 14 U. S. 
Law Week 4320. 5 
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@ Ihe American Chairman of the 
Anglo-American Commission of In- 
Pales- 
United 
Circuit 
JOSEPH 


quiry on 
tine 
States 


was 


] UDGE 
HUTCHESON, of 
Texas and_e the 
Fifth 


who 


Circuit, 
comes tre 
quently to meet 
ings of the Amer- 
Bar 


tion and has long 


JOSEPH C. ican Associa- 


HUTCHESON, JR. 


been an indefatigable member of 


the Council of the American Law 


Institute. 
This jurist with a passion for 


justice and the rights of human 


beings took himself into the storm 
one of the world’s 


center of most 


No. 1 


award fo 


poignant issues. He is ow 
1946 
having undertaken the most difficult 
task 


ver. Whatever 


candidate for the 


tendered to an American law 
the Commission rec 
ommended was certain to bring a 
crisis in an area already rent with 
alone 


felt I 


In goll 


racial strife. “Il couldn’t be 


with myself”, he said, “if I 
had done somebody wrong. 
| want to shoot a good game of golf: 
as a judge | want to shoot a good 
game of judging.” 

This 


Contederate 


son of a Captain in the 


Army, who was a law 
ver and leader in the pioneer Texas 
days, was born in Houston, Octobe 
19, 1879. He won his degree in law at 
the University of Texas in 1900 and 
the law in 


began practice of 


Houston. His public career began 
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with his election as Mayor in 1917. 
Wilson 


pointed him a United States District 


\ year later President ap- 


Judge. President Hoover elevated 
him to the Circuit Court of Appeals. 
He has been a staunch adherent of 
the 


American constitutional system 


and a firm believer in law as the 
orderly means of justice and _ prog- 
ress, ‘‘as opposed to the injustice of 
particular wills.” 

“Texas Joe” accepted appoint- 
ment to the Commission on condi- 
tion that his absence from the bench 
should not be for long. His part in 
the inquiry he conducted with firm- 
ness and dispatch; the controversial 


keen 


sense of 
full 
awareness that its consequences may 
shake the On May 22, the 
Government of the United States 


formally approved the recommenda- 


report reflected his 


justice and fair play, with 


world. 


tions of the Commission. 


@ A lawyer who has returned to a 


prominent place in the news is 
JosePH B. KEeEn- 
aN, of Cleveland, 
Ohio, and Wash- 
meton, D. C., 
who is the Chief 
Prosecutor of 
Premier Tojoand 
other major Jap- 
war crim- 
the 
International 
Military 


the Pacific. 


anese 
inals before 
JOSEPH B. KEENAN 
Tribu- 
nal fon 
Rhode 
was educated at Brown University 
and the Harvard Law School (1913 


and was in general practice in Ohio 


He was born in Island, 


until he 
1933 to 


eral Homer Cummings. As head of 


came to Washington in 
serve under Attorney Gen 
the Criminal Division of the Depart 
ment of Justice, he figured in con- 
spicuous prosecutions as well as in 
the investigation of crime and _ its 
punishment. Since 1939 he has prac- 
tised law in Washington. 

\ member of the American Ba 
Association since 1933, Mr. Keenan 
has attended and addressed various 
of its Annual Meetings. 


@ Missouri continues to figure jn 
the news, not alone because of the 
President and the 
battleship. Again 
it is the senio 
Senator from the 
“show-me’”’ state. 
former Governor 
Forrest C. Don. 
NELL, who seems 
to have started on 
a most disconcert- 
FORREST C. DONNELL> ing one-man cru- 
sade against 
“ehost-writing’” by Government of. 
ficials. 

He has developed a penchant fo 
asking Cabinet officers and_ others, 
when they begin to read a_ long 
“prepared statement” to a Senat 
Committee: “Did you prepare this 
statement personally?” This _ pro: 
vokes a guarded but embarrassing au- 
“No, I the 
of members of the staff of my depart 
Donnell 


the document be 


mission: had ASSIStALiLe 


ment.” Senator then pro 


tests that read to 


the Committee by the men who 
prepared it, but the majority ove 
rules his objections. 

“We have an amazing and un 
sound condition, nowadavs in Wash 
ington,’ Senator Donnell said in 
May. “The people, and even ow 
Committees, are given no idea as 
to how a public official's mind works 
or doesn’t work. We hear and read 
only what some unknown but skilled 
writer has put on paper for him 
Che public’s impression of him is 
created wholly by those who writ 
his speeches and statements. Th 
same man may have several differen! 
styles of speaking and_ philosophies 
of thinking; it depends on who 
writes the particular speech or stat 
ment which he reads.”’ 

Incidentally, Senator Donnell 
has the reputation of writing hi 
own speeches, including those which 
he delivers before the American Bat 
32 A.B.A.J. 71) 


He has long been active in the Asso 


Association (see 
ciation’s work, and was a membe! 
of the first House of Delegates, i” 


Boston in 1936. 
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differen! 
losophies 
on who 


or stat 
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iting his 
se which 
‘ican Bat 
Le. 
the Asso 
membe! 
gates, i 


iny members of the American 
\ssociation, who have come to 
know and esteem 

CRARLES Fe. 

STRONG aS a mem 

ber of the House 

of Delegates and 

at Annual Meet- 

ings of the Asso- 

ciation, will read 

with regret of his 

retirement as Sec- 

cunts. al | OY of the As- 
sociation of the 
Bar of the City of New York, after 
iwenty-nine years of exceptional 
service to that Association and to the 
veanized Bar. He has been an un- 


tiring worker, a leader and builder, 


and an inspirer of interest on the 


part especially of young members 


of the Bar, far bevond the usual du- 


ties of the office of Secretary. 
Mr. Strong’s retirement is due 
iltogether to his own decision, as is 


videnced by his recent letter to 


President Harrison Tweed of the 


\ssociation of the Bar: 


\ly dear Mr. Tweed: 


It just occurs to me that presidents 
£ The Association of the Bar of the 
City of New York come and go and 
secretaries hang on forever. 

There is no rule or by-law or con- 
sututional provision — that prevents 
this, so something must be done by a 
secretary on his own initiative. 

\ glance at the yearbook discloses 
that in the seventy-five years of the 
life of the association there have been 
thirty-three presidents. In the same 
period there have been only fow 
cording secretaries. The present 
cumbent has served as recording sec- 
retary from 1947 to 1923 and as sec 
retary from 1923 to the present time 

twenty-nine years out of seventy-five. 

I would have it known to the Nom- 
nating Committee that I do not de- 
sire to be renominated. Will you 
Kindly tell them? My term of office, 
therefore, will expire with the annual 
meeting. 

Under your leadership it is already 
vident that the association is enter 
ng upon a period of distinguished 
service to the City and State of New 
York. 

Sincerely yours, 
STRONG 
Secretary 


CHARLES H 


President Tweed’s response ex 
pressed feelingly the grateful appre 
ciation of the members of the Asso- 
ciation, for Mr. Strong’s long and 


unique service: 


Dear Mr. Strong: 


I had just begun to think that 
things were going fairly well in the 
Association. Then your letter came 
saying that you do not wish to be re 
elected as our Secretary at the An 
nual Meeting as you have been every 
year for the last twenty-nine years. 
This is bad news for all of us—the of- 
ficers, the committees, and the mem 
bers. In our subsequent talk you con 
vinced me that your decision is final, 
so I sup pose that we must accept it. 

No one except Silas Brownell ever 
served the Association so long as you 
and no one more devotedly. For the 
\ssociation and every one of its mem 
bers let me express, however inade- 
quately, our gratitude for your unique 
service, our personal regard and our 
confident hope that your interest in 
the Association will continue un 
abated and that we may call on you 
for advice and counsel as we carry on 
the work in which you have had so 
large a part. 

Yours very sincerely, 


HARRISON TWEED 


@ One of the 
the Security 


“key” 


Council’s 


groups in 
ancillaries, 
throughout the 
sessions at Hunt- 
er College, has 
been the Commit- 
tee of Experts, 
which collectively 
has had charge ol 
the formulation 
of rules of proced- 
ure as well as the 
DR. YUEN-LI LIANG interpretation ol 
the Charter and 
the rules on controversial points. ‘To 
reconcile and resolve even the dil 
ferences in parliamentary concepts 
and procedures, between men accus- 
tomed to varying legal systems, prac- 
tices and legislative assemblies, and 
habits of thinking, has been another 
great adventure in international le- 
gal understanding. 
Individually, the eleven members 


of the Committee of Experts act 


awyers in the 


as advisers on procedure, interpreta- 
tion, etc., to the members of the Se 
curity Council from their respective 
countries. As a “hot spot” during the 
many controversies, the Committee 
of Experts has not been unlike the 
Security Council itself, but the Com 
able to hold its 


mittee has been 


daily sessions behind closed doors 


and to report to the Council only 


the matters on which it came to 
an agreement. 

Iwo of the most sagacious and 
interesting personalities in the whole 
Nations 
New 
York are mem- 


United 
group in 


bers of the Com- 
mittee of Experts 
seasoned 
lawyers. Dr. 
YuEN-LI LIANG of 


and are 


China, was the 

Chairman of the 

DR. HANNA SABA Committee dui 
ing its formative 
and acutely controversial period. Un- 
der a rotation system akin to that ol 
the Security Council, his present suc- 
cessor as Chairman is Dr. HANNA 
Saba, of Egypt. Seated immediately 
back of the Chairman of the Council 
at all sessions, their likenesses have 
become familiar to those who scan 
the press photos and the news-reels. 
Dr. Liang was born in China in 
1903. His career tells graphically the 
education and training which many 
countries require for their interna 
tional counsel and diplomats. He 
was educated at the Comparative 
School of China, 


University, Shanghai; 


Law Soochow 
The George 
Washington University, Washington, 
| 3 eS 


the University of 


the Harvard Law School; and 
Geneva, Switzer- 


land. He was Carnegie Teacher’s 
Fellow in International Law at the 
Harvard Law School, where he was 
regarded as one of the most bril- 
liant men trained in law at that 
institution. 

In 1926 he was Editor of the 
China Law Review. In 1927 he was 
appointed Secretary of the Ministry 
of Foreign Affairs, and in 1928 Sec- 
retary of the Ministry of Justice. In 
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awyers in the | 


the same year he was transferred to 
be Judge of the Appeal Court of the 
International Settlement of Shang- 
hai. In 1929 he was appointed Sec- 
retary of the Chinese Legation at 
Washington and served as Technical 
Adviser to the Chinese Delegation to 
the League of Nations Assembly, 
1929, and to the Chinese Delegation 
to the Hague Conference for the 
Codification of International Law, 
1930, and to the Chinese Delegation 
to the Extraordinary Assembly of 
the League of Nations on the Man- 
churian Question (1932-1933). He 
was Counsellor of the Chinese Em- 
bassv in London from 1939, concur- 
rently Chinese Deputy Representa- 
War 
latter 
capacity he was Rapporteur on the 
Draft the 


der of 


Nations 
the 


tive to the United 


Crimes Commission. In 
Convention for Surren- 
Wa the 


question of the Defence of Superior 


Criminals and on 


Orders. 

Dr. Liang was Technical Adviser 
the 
Oaks Conversations in 


to the Chinese Delegation to 
Dumbarton 
1944 and to the San Francisco Con- 
1945, 


the Coordination Committee of that 


ference in and a member of 


Conference. Next he was Secretary 
General and Adviser to the Chinese 
Delegation to the Executive Com- 
mittee and to the Preparatory Com- 
the United 
1945, member of the Drafting Com- 


mission of Nations in 
mittee of the Preparatory Commis- 
sion, and adviser to the Chinese 
Delegation to the General Assembly 
in 1946. 

At various periods concurrently 
Dr. Liang was Professor of Interna- 
tional Law at the Comparative Law 
School of China (192% 19353- 
1934) and at the Central Political 
Institute, Nanking (1934-1937). He 
is the author of “Sino-Japanese Dis- 
“Inter- 
“China” 
and _ translator 


and 


pute in International Law”; 
national Government”; 
(Cross-Road Series) 
of “Soziologie des Rechts” (Ehrlich). 
He has been a contributor to many 
legal periodicals. 

Dr. Hanna Saba, the present 
chairman of the Committee of Ex- 
perts, was born in Damietta, Egypt, 
on July 23, 1909. He attended school 
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in Cairo and later studied at the 
University of Paris, receiving his doc- 
torate in law in 1931 from the School 
Returning to 
Fevpt, he became Attaché de Cabi- 
net to the Prime Minister, Sidky 
1932. 1933 to 1935 


he was an Inspector in the Ministry 


of Political Sciences. 


Pasha, in From 
of Finance, and in 1935 he received 
a position in the Legal State De- 
partment, where he acted as a legal 
adviser. 

been 


1942, Dr. Saba _ has 


one of the legal advisers of the Egyp- 


Since 


tian Foreign Office. He was a mem- 
ber of the Egyptian Delegation at 
the Arab League Conference from 
January to March, 1945. He attended 
the and 
the London Conference, in the ca- 


San Francisco Conference 
pacity of adviser to the delegation 
from Egypt. He holds the same posi- 
tion for his country’s delegation to 
the United Nation Security Council, 
and represents Egypt on the Com- 
mittee of Experts. 


@ Oklahoma figures in the news of 
the profession, for the reason that 
at the recent elec- 

tion of officers in 

its Tulsa County 

Bar 

which has nearly 

1,000 members, 

Mrs. NORMA 

WHEATON, of 

Tulsa, was elected 

President, 
the voting 
by secret ballot. 


Association, 


as its 


MRS. NORMA with 


WHEATON 

Mrs. Wheaton has been a mem- 
ber of the American Bar Association 
for twelve years, and rarely misses 
an Annual Meeting. In the Oklaho- 
ma Bar Association, she has served 


as a member of its House of 
Delegates, from Tulsa County, is an 
associate editor of the Association's 
Journal, and last year was chairman 
She 


is a member of the Oklahoma Asso- 


of its Section of Insurance Law. 


ciation of Women Lawyers and a 
regional director of the National As- 


sociation of Women Lawyers. She 


behalf of 
legislation to permit women to hold 


has been active in state 
public office and to serve on juries, 


Hei 
County 


selection 
Bar 
largely of men is a professional rec. 


to preside over a 
Association composed 
ognition which has occasioned much 
favorable comment on her ability 
and experience. 


@® An 
the profession of law in America is 
that 
ernment 


interesting phenomenon of 


when Gov. 
has a 
tough job to do 
in energetic ad. 
ministration as 
well as the formu- 
lation of policy, 
a two-fisted trial 
lawyer is often 
given the assign 


ment. Many in 


WILSON WYATT 
could be 


stances 

cited; our present exemplar is Wii 
son Wyatt, Housing Expediter a 
the age of forty, member of th 
American Bar Association since 1929. 
He had come to national atten- 
tion as the vigorous young Mayor ol 
Louisville, Kentucky. He had left a 
large and growing law practice to 
become Mayor at $5,000 a year, and 
had declined appointments to the 
Civil Aeronautics Board and as As: 
sistant Attorney General. He did not 
want to be Housing Expediter; he 
wished to go back to his law practice. 
President Truman prevailed on him 


‘ 


to accept; “no little plans, please, 


was his mandate. 


Like the well-trained lawyer he 


is, Wyatt produced large plans, and 
began to battle for them, with pic 
The 


and need were great because of the 


turesque phrases. emergenc\ 
inexplicable failure to foresee and 
cope with the vast shortage which 
was bound to follow the war’s end 
and the quest of veterans for homes. 
When it that the 
federal aid proposed in his Wagner 


was charged 
Taft bill was a part of “a program 
of socialized housing,” this expert 
controversialist responded: “Me and 
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Ihe Congress did not take 


llow-socialist, Senator 
to all parts of his program, 
is still pegging away, trying 
oduce houses in quantity, first 
for returned veterans. Inciden- 


it took him three months to 
| a place in Washington for his 


family, 


mtinuity of representation in 
Security Council of the United 
Nations has not 
been achieved, 
and 


desirable; 


may not be 
several 
personalities who 
caught the imagi- 
nation of Ameri- 
ca and the world 
have already dis- 


appeared from 


LT. COL. 

WILLIAM ROY the 
HO N . 

or in the 


curved table 
buff 


naroon chamber at Hunter College, 


and 


which the Security Council will soon 
ibandon or transplant. Outstanding 
nong these is the doughty “Aus- 
trvivan”’, WIL- 
AM Roy Hopcson, who won fame 


Lieutenant Colonel 


lor straight thinking and blunt 
speech, 

This department felt sure that 
his manner of analysis and argument 
reflected a training in the law, but 
he newspaper sketches of his career 
aid nothing to indicate it. Son of 
the headmaster of a school in his na- 
tive land, he had attended the School 
Mines at Ballarat and the Royal 
Military College at Canberra, was 
mmissioned a lieutenant in World 
in the ill-fated Gal- 
ipoli campaign, was directing the 
re of the Royal Navy from an ad- 
‘anced post when his left hip was 


War I, served 


‘iattered and permanently short- 
cnet by a rifle shot, and won the 
Croix de Guerre with palm and a 
iptain’s rank. 

Finally, the fact as to his training 

law came out. Hodgson stayed 
the Army until 1934; meanwhile 
took two degrees in accountancy 
| also studied law, with emphasis 
| its applicability to Dominion and 


international affairs. In his fifty- 


fourth year, he has won world tame 
by his devotion to the cause of the 
United His 
formula was simple: Insist on find- 


Nations as he saw it. 


ing out the facts; stick close to the 
Charter and to the principles of 
law and justice; refuse to compro- 
mise any principles. for the sake 
of an appearance of unity; keep out 
of closed-door conferences; bring the 
issues and the facts out into the 
open; and speak bluntly about any 
nation which fails to cooperate sin- 
cerely in the cause of peace and law. 

To these characteristics were 
added a flair for doing the unexpect- 
that a 


which has non-permanent represen- 


ed and a conviction nation 
tation in the Security Council should 
regard itself as a trustee of the hopes 
and purposes of the forty which are 
not otherwise represented. It all 
summed up to make the little man 
from “down under” a forceful figure, 
in the Council and in the forum of 
public opinion; and it led to a reali- 
zation that a great deal of the moral 
leadership of the United Nations 
may come from states not in the “Big 
Five”. When Hodgson returned to 
his duties as Ambassador in Paris, 
the acceptability and energy of Paul 
Hasluck, his successor in the Coun 
cil, did not prevent a general regret 
that a colorful and courageous cham- 
pion of justice and law would no 
longer be heard in the momentous 


sessions. 


@ When a lawyer is unanimously 


chosen to be managing director ol 


a fund of near- 
ly seven-and-a- 
half billion dol- 
lars, that'certainly 
When 
the Government 
United 
nominates 


is news. 


of the 
States 
a lawyer for such 
a post, at an an- 
nual salary of 
$30,000, free from 
taxes, that also is news. 


CAMILLE GUTT 


The lawyer selected is a Belgian. 
On May 6, CAMILLE GuTT, seventy- 
one-year-old lawyer and journalist, 


awyers wn the ! 


Minister of Bel- 


former Finance 
gium, was made the managing direc- 
tor of the thirty-nine-Nation Interna- 
tional Monetary Fund of $7,397,500,- 
000° to 
The nomination was made by Harry 
D. White, the United States Member 


of the 


stabilize world currencies: 


twelve-man executive direc- 
torate of the Fund. The administra- 
tion of the Fund and of its twin, the 
International Bank for Reconstruc- 
tion and Development, will be cen- 
tered in Washington, D. C., where 
Mr. Gutt will reside. 


? 


@A lawyer who has fashioned for 
himself the kind of a career of public 
usefulness he 
wanted is Myron 
C. Taytor, life 
member of the 
American Bar As- 
sociation since 
1914, personal 
representative of 
The President of 
the United States 
at the Vatican 
since 1939, bearer 


MYRON C. TAYLOR 


of many “intimate” and crucial mes- 
sages between Europe and the White 
House at all stages of the war and 
the delayed peace. His part in the 
delicate diplomatic problems as to 
Italy, relief from famine, freedom oi 
religious worship, and the terms of 
peace treaties, has been and _ is 
considerable. 

Taylor was born in the little vil- 
lage of Lyons, in central New York, 
on January 18, 1874. He is a direct 
descendant of John Taylor, Puritan 
pioneer, and Captain John Under- 
hill, brave fighter against the In- 
dians. In 1894 he was graduated 
from Cornell Law School, and_ be- 
gan the practice of law. Business 
lured him from conventional prac- 
tice, and his capacity for leadership 
and trusted counsel led him to high 
posts in many enterprises, including 
that of Chairman of the Board of Di- 
rectors of the United States Steel 
Corporation. 

He became a world traveller, yet 
found time to give his talents to 
educational, and 


many charitable, 
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awyers in 


cultural projects. His interest in le 
gal education led him to bestow on 
his Alma Mater in 1928 a splendid 
new building for its Law School, 
Myron Taylor Hall. He 


has been the trusted adviser of sev 


known as 


eral Presidents of the United States, 
on domestic as well as international 
problems, and effective emissary to 
the Holy Sec, although he is of the 
Episcopalian faith. A gifted speaker, 
he rarely makes a public address, His 
achievements in understanding ar¢ 
through conferences; “no comment” 
is usually the longest interview he 


gives in any capital. 


@ lo become head of the Office olf 


Administration at the age of 


5 


if, succeeding 


Price 


belligerent 
Bowles, 


has been the good 


the 


Chester 


(or bad) fortune 
of Pau A. 
rER, 


Por- 
who was 
trained in news- 
paper work = as 
well as in law. 
Some folks sav his 
luck in life 
started when he was born in Joplin, 


Missouri, although 


PAUL A. PORTER 


his roots are in 
Kentucky and his editorial experi- 
ence was in Georgia and Oklahoma 
as well. 

In any event, his parents were 
casually in Missouri at the time of 
his birth, but they went quickly to 
central Kentucky, 


tended Kentucky Wesleyan College, 


where he al 


won some fame as a college athlete, 
became a reporter, studied law, was 
married, and practised law. Some 
edited 
newspapers in Lexington  (Ky.), 
(Okla.), and La Grange 
He came to Washington as 


where along the way, he 
Mangum 
(Ga.). 
special counsel for the Department 
Five 


of Agriculture in 1932. years 


he emerged as Washington 


the 


later, 
Columbia Broad 
1941, he has 
administrative law, in 


counsel for 
casting System. Since 
lectured on 
the law school of the Catholic Uni- 
versity in Washington. 

In July of 1943, 


Porter became 
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Othce ol 
When_ he 
was moved up to his present post, in 


associate director of the 


Economic Stabilization. 
the re-shuffe at the beginning of 
1946, he 


“Now I know the emotions of a Jap 


is reported to have said: 


pilot when he puts on a black silk 
kimono and starts climbing into a 
Kamikadze 
events probably have not changed 


plane.” Subsequent 
his diagnosis, but his skill and ex- 
perience in newspaper and legal con- 
troversy has stood him in good stead. 
It is said that he hopes soon to re- 
turn to the FCC, where his views as 
to the relationship of government to 
the ownership and operation of radio 
stations, and to their programs, have 
not been endorsed by some indi 
viduals and organizations who are 
concerned that radio communication 
shall be surrounded with all of the 
independence and treedom  vouch- 
saled to the press and to the speech 


ol the lree citizen. 


@ Appearing for the State Depart- 
ment at recent hearings before the 
\ppropriations 

Committee of the 

National House 

of Representa- 
tives, was ALGER 
Hiss, who, as Sec 

retary General of 

the San Francisco 

Conference, ac- 

complished what 

ALGER HISS seemed impossible 
in ironing out 
shortages in hotel space and over- 
lack ol 
He 


the United 


coming difficulties due to 


time for arrangements. also 
was executive ofhcer ol 
Commission, 


Nations Preparatory 


during its months of sessions in 


L.ondon. 

Hiss has held many posts since 
he became a = special assistant to 
\ttorney General Cummings in 1933. 
He transferred to the Department of 
the AAA 


Secretary Wallace, and went thence 


\griculture and unde 
to the State Department as a special 
assistant to its group in charge of 
diplomacy in the Far East. He had a 


lot to do with the Dumbarton Oaks 


Conference, was chiel “troubk 
shooter” in San Francisco and Lon 
don, and was a principal adviser un 
der Ben Cohen on legal problems a; 
the organizational sessions of 
United Nations. 

For the State Department, he up 
dertook the task of explaining to th: 
House Committee the status of Ame) 
ican citizens employed by the UN 
secretariat. Questioned by Congress 


man Cannon of Missouri, he is rx 


ported to have said that, “I want 
won't be 


represented in the ordinary sense 


to make it clear that we 


Americans will be employed, bu 


they will take the oath of impartia 


ity, as it were, for the service of th 
United Nations .... Then they will 


become immediately international 


civil servants.” 


@ A gifted lawyer who has experi 
enced most poignantly the privations 

and sacrifices 
which many men 
bers of the pro 
fession made fo 
and law, 


IvAN Ker 


liberty 
is Dr. 
No, of Czechoslo 
vakia, who _ has 
now come to the 
United States as 
Secre 


DR. IVAN KERNO Assistant 


tary General ol 
the United Nations in charge of its 
Department of Law. He remained 
in Europe in order to represent the 
United Nations at the first sittings o! 
the International Court ot Justice at 
The Hague. 


He 
Czechoslovakia in !891, and studie 


was born in Myjava, 
law and diplomacy at the Unive! 
sities of Budapest and Paris. He has 
served as representative, counsellor 
and adviser of his country in many 
instances, including the Paris Peac 
Conference in 1920, the Committe: 
on Reparations, the League of Na 
tions, and the San Francisco Con 
ference in 1945. On several occasions 
he represented Czechoslovakia be- 
fore the World Court, and was ac 


tive in behalf of the Court and its 


. . 4 . 1 
Statute in San Francisco, where i 





“troubk 
and Lon 
Iviser un 
oblems ai 


s ol 


nt, he 
Ing to th 
.ol Ame 
the UN 
Congress 
he is re 
“T want 
won't be 
ry Sense 
yyed, bu 
mpartia 
ice of th 
they will 
rnationa! 


iS EXperi 
»rivations 
crifices 
any meni 
the pro 
nade {oi 
and — law, 
VAN KER 
izechoslo 
who _ has 
1e to the 
States as 
t Secre 
neral ol 
rge of its 
remained 
esent the 
ittings ol 
Justice at 
java, 
1 studied 

Unive! 

He has 
yunsellor 
in many 
ris Peact 
ymimitter 
e of Na 
sco Con 
occasions 
akia_be- 
| was ac- 
t and its 


vhere he 


he warm friendship of many 
ican lawyers. 

\\hen the Nazis occupied his na 
land, he and his family escaped 
creat difficulty to France. When 
Nazis occupied that country also, 
is hunted by the Germans and 
in constant peril of his life, and 
to work as a peasant laborer, to 

After 

is wife from lack of food, he con- 


ain sustenance. the death 
nued in the French resistance move- 
ent and was a valiant member of 
the underground”; but he finally 
vot away to join the exiled govern- 
int of his country and become its 
San 


There is nothing aca- 


eal adviser at the Francisco 
Conference. 
lemic or casual about his deep be- 
lief in the United Nations; the trag- 
dy of what befell this jurist and his 
amily because of the Nazi invasions 
is to him a constant reminder that 
cannot be 


ageression 


wars of agg 


per- 


nitted to recur. 


@ A young Missourian has been ap- 
of the New York 
Office of the Anti 
Trust Division of 


pointed as Chief 


the Department 
of Justice. JAMES 
C. WILson, 
in Bethany, 


born 
Mis- 
souri, _ thirty-five 
started 
Anti- 
Trust Division in 
May of 1935, up- 


on his graduation 


years ago, 


tal 


with the 


AMES C. WILSON 


rom the University of Michigan 
Law School. As Chief of the Divi 
sion’s Appellate Section, he argued 
any of the Government’s impor- 
(ant appeals, in the Supreme Court 
ind the Circuit Courts of Appeal. 

Lieutenant Com 
mander in the Navy during threc 
\ears of World War II, he 
\ost of his time in the Pacific theater 


Serving as a 
spent 


in air combat intelligence office: 
th a fast carrier task force. He re- 
eived his honorable discharge in 
ecember of 1945. 

\ttorney General Tom C. Clark, 

Texas, announced that Lawrence 

\psev, former Chief of the New 
rk Office, had resigned at forty- 


three to return to Massachusetts, his 
native state, as counsel for the Ray- 
theon Company in Waltham. He had 
been in charge of important litiga- 
tion, including the Aluminum Com- 
pany and Hartford-Empire suits. 

@ The youngest of the bureau heads 
DeEn- 
Balti- 


more lawver who 


in Washington is CHARLEs R. 


| er 


at the age of 
thirty-three has 
become the chair- 
Fed 


Communica 


man of the 
eral 
tions Commis 
sion. He took his 
college course at 
CHARLES R. DENNY Amherst, and ob- 
tained his law 
degree at Harvard, ten years ago. He 
joined the American Bar Association 
later. He 
pointed to the Lands Division in the 
After 


years in that post, he became Assist- 
ant General Counsel of the FCC. His 


two vears was first ap 


Department of Justice. four 


success in upholding the Commis 


sion’s powers in the courts led to 


his promotion to be its General 
Counsel. 

When he was appointed to the 
Commission itself, about a year ago, 
he was the youngest member ever to 
serve on it. Now he is the chairman, 


more than ten years younger than 


any of his colleagues. 


@ From far-away Manila in the wat 
scarred Phillipines has come a con 
tribution to the 
American Bar As- 
sociation Endow- 
A Message ment and a vivid 
and Gift 
from the 


Phillipines 


account of the o1 
deal experienced 
by members of the 
Association dur- 
ing the Japanese 
invasion and _ oc- 

cupation. The do- 

nor is J. M. Wotr- 
sON, member of the Association’s 
Committee on State Legislation in 
1934-35; his check travelled the long- 
est distance of any yet received by the 
Endowment. 


“The amount is small but really 


Lawyers in the News 


more than I can afford at present”, 
Mr. Wolfson to 
Reginald Heber Smith. “The Jap- 


wrote Treasure) 


anese wiped me out completely. 
Everything I had is gone. When I 
say ‘everything’ I mean it; not a 
scrap of paper of my office has been 
recovered; every investment I had is 
wiped out. All of my buildings are 
flat on the ground. I was interned 
for three years.” 

The day after the liberation of 
Manila, Mr. Wolfson began working 
for the Army, at $1.00 a year. On 
March 7, 


viser to the 


1945, he became Legal Ad- 
Marshall Gen- 
eral and the Commanding General, 
Military The lat- 
ter was inactivated in March of 1946, 


Provost 
Police Command. 


and Mr. Wolfson was assigned as 
Legal Adviser, PM, AFWESPAC. On 
March | he reopened his law office. 

While with the Military Police 
Command, he compiled all of the 
laws of the Phillipines, from 1900 to 
date, in addition to his regular du- 
ties. A rather large staff of research 
assistants, copyists, etc., were made 
available. The work was completed 
as an Army project in five months, 
and turned over to the Phillipine 
ready 


Commonwealth Government, 


for the printer. This monumental 
compilation will require fourteen to 
fifteen printed volumes. It is said to 
be the first time the Army has eve 
undertaken and completed such a 
compilation of laws. Mr. Wolfson’s 
experience in the work of the Amer- 
ican Bar Association’s Committee on 
State Legislation evidently stood him 
in good stead. 

“At a later date, when I get on 
mv financial feet’, he wrote, “I shall 
be glad to contribute more to the 
Endowment”. What he has done al- 
ready-is an outstanding example for 
lawyers who suffered, at most, only 
some inconveniences from the wa 
which dealt so cruelly with then 


brethren in the Phillipines. 


Correction: Through a transposition er 
ror the May issue of the Journal gave, on 


page 280, a portrait of Former Judge 
Samuel Seabury as that of Mr. Justice 
Aaron J. Levy of the New York County 
Supreme Court, who had appointed Judge 
Seabury as arbitrator of labor questions in 
controversy between the Western Union 
relegraph Company and a CIO union 
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Practising lav yer S guide to the 
current LAW MAGAZINES 


Accoun1 S RECEIVABLE— 
New Affecting Non- 
Notification Financing of Accounts 


Legislation 


Receivable: In the February issue 
of the Michigan Law Review (Vol. 
14—No. 2; pages 563-614), Maximil- 
lian Koessler, of the New York Bar, 
supplements his prior article, “As 
Receivable: 


signment of Accounts 


Confusion of the Present Law, the 
Impact of the Bankruptcy Law, and 
the Need for Uniform Legislation” 
((1945) 33 Calif. L. Rev. 40), with 
a discussion of legislation recently 
enacted in this field. The judicial 
rules concerning the lien effect of 
non-notification assignments, the im- 
pact of the Chandler Act, and the 
existing state legislation, are con- 
sidered in a review of the situation 
A de- 
tailed description of each of the new 
Acts that the 
and — assignment-recording 
1945 
rather than decreased the differences 


prior to the new legislation. 
indicates validation 
statutes 
enacted in have increased 
among state jurisdictions concerning 
the standard for the protection of as- 
signments of accounts receivable. It 
is noted that transactions involving 
the assignment of accounts receivable 
often cross state lines, having more 
than one point of local attachment. 
The situation created by the absence 
of uniform legislation is aggravated 
by the lack of a generally accepted 
conflict-of-laws principle determin- 
ing the applicable and governing 
(Address: Michigan Law Re- 
view, Ann Arbor, Mich.; price for 


law. 


a single copy: $1.00). 


A pMINISTRATIVE LAW 
“The Administrative Process of the 
Commis- 


Federal Communications 


ston”: The special merit of the above 
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entitled article by Harry P. Warner, 
appearing in the March issue of the 
Southern California Law Review 
(Vol. XIX—No. 3; pages 191-243) is 
its recognition that the administra- 
tive process as it is being developed 
in this country must be studied in 
terms of particular agencies along 
with over-all rules of procedure and 
review to ensure “the rudiments of 
fair play.” Mr. Warner, of the Wash- 
ington, D. C. Bar, evidently has made 
a painstaking examination of the 
work of the Federal Communications 
Commission, over a five-year period 
ending in August, 1939. This article 
is the first installment of a summary 
of that examination. (Address: South- 
California Review, 3660 
University Avenue, Los Angeles 7, 
Calif.; 
$1.00.) 


ern Law 


price for a_ single copy: 


AviaTion—“Wwhat Care Is Re- 
quired by a Carrier by Air”: An in- 
teresting article, entitled as above 
and devoted primarily to an analysis 
of the application of the doctrine of 
res ipsa loquitur to accidents occur- 
ring in air transport, is in the Decem- 
issue of the Mississippi Law 
(Vol. XVII--No. 4; 
, contributed by Gibson B. 


ber 
Journal 


221-227) 


pages 


the 
He finds 
much confusion in the limited num- 


Witherspoon, President of 


Meridian Bar Association. 


ber of cases which have attempted 


to adapt the common carrier's 
liability to the new conditions of 
regular air transportation. It is sug. 
gested that federal legislation may 
be needed to bring about uniformit, 
(Address: Missis. 


sippi Law Journal, University, Miss, 


in the decisions. 


price for a single copy: 75 cents.) 


Cx IMMERCIAL LAW—Lavwyer; 


—“The Modern Approach to Coun 
seling 
Karl N. 


Law School, has seemed to a lary 


and Advocacy”: Professo 


Llewelyn of the Columbia 


degree to build his scholarship upo 
the premise that the law is essential. 
ly a practicing profession. To him 
the problems of the practising lavw- 
yer are the core, not the by-product, 
of jurisprudence. 

The most recent expression o| 
Professor Llewelyn’s viewpoint on 
these matters is in the leading artic 
in the March issue of the Columbia 
Law (Vol. XLVI—No. 2: 
pages 167-195). The article is related 


Review 


especially to problems of counseling 
and advocacy in commercial trans 
actions, and is stated to be the sub. 
stance of a paper prepared for Dean 
Ribble’s “Significant De. 
velopments in Law During the Wat 
Years.”” (Address: Columbia Law 
Review, Kent Hall, Columbia Uni 
versity, New York City; price for a 
single copy: 85 cents.) 


volume: 


t cnanesecss OF LAWS—Rece) 
Developments: Herbert F. Goodrich, 
Judge of the United States Circuit 
Court of Appeals for the Third 
Judicial Circuit, formerly Dean and 


Professor of Law at the University of 





Edjtor’s Note 


Members of the Association who wish to obtain any article referred | 


should make a prompt request to the address given with remittance of the 


price stated. If copies are unobtainable from the publisher, the JouRNAL 


will endeavor to supply, at a price to cover cost plus handling and postage, 


a planograph or other copy of a current article. 
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1e Third 
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d postage, 


School and 
Law In- 


Restate- 


Pennsvivania Law 


r on the American 


rute’s Conflict of Laws 
ment, is the author of a comprehen- 
sive review of developments in the 
Conflict of Laws from 1940 to 1945, 
appearing in the February issue of 
ilae Virginia Law Review (Vol. 32— 


No. 2; 
i) in the nature of a supplement 


pages 295-334). The article 


Goodrich’s well-received 
hornbook” on Conflict 
yublished in 1938. 


his assistant, 


io Judge 
of Laws, 
The author and 

Packel, of 
Philadelphia Bar, in preparing their 
review, relied on a careful search of 


Israel the 


ihe references in the Index to Legal 
Periodicals and to this department 
in the JOURNAL to disclose their ma- 
terial, proceeding on the justifiable 
basis that the significant decisions 
were noted in the law reviews. The 
article has none of the obfuscation 
ind aura of profundity which is 
sometimes manifest in the conflict- 
field. (Address: Virginia 
Review, Charlottesville, Va.; 
price for a single copy: $1.00). 


ol-laws 


l aw 


CrepiTors’ RIGHTS—A_ Re- 
iew of Recent Developments: Pro- 
fessor Garrard Glen, authority on 
the law of creditors’ rights and 
cognate subjects, has contributed an 
xcellent review of recent develop- 
nents in that field to the February 
sue of the Virginia Law Review 
Vol. 32—No. 2; 235-294) . 
beginning with 


pages 
the 

proposition that a “creditor” is a 
yerson “who has a claim in contract 
x tort’, the article traces the status 
of the creditor, alone and where 
third persons are involved, through 
the gamut of actions and proceed- 
ings relating to a debtor or his 
property. Denominated by Professor 
Glen as a “ ‘refresher’ essay”, the ex- 
position is just that; it outlines in a 
mcise but necessarily cursory man- 
licr the legal rights of creditors, from 
judgments and the benefits resulting 
therefrom to the various systems— 
lederal and state; at common law, 
n equity, or by statute—for the 


liquidation and reorganization of 


elementary * 


debtors’ estates. This comprehensive 
coverage of the article, coupled with 
its emphasis upon recent develop- 
ments--"‘cases, statutes, attend- 
ant discussion’”’—should have. special 


and 


appeal to lawyer-veterans who, in a 
single sitting, can both refresh their 
recollection and bring down to date 
their knowledge of the law of credit- 
ors’ rights. (Address: Virginia Law 
Review, Charlottesville, Va.; price 
for a single copy: $1.00.) 


Divorce- jurisdiction of 
Courts—Recognition of Foreign De- 


crees: The practical effects on 


divorce litigation of the two deci- 
sions of the Supreme Court of the 
United States in Williams v. North 
Carolina continue to foster discus- 
sion in legal periodicals. For com- 
ment this month there are three 
articles whose approaches to ques- 
tions in the 


controversy seem 


especially Professor 
Herbert R. Baer of the Law School 
at the University of North Carolina 


noteworthy. 


gives a comprehensive review of the 
Williams cases in the leading article 
in the December issue of the North 
Carolina Law Review (Vol. 24—No. 
1; pages 1-32), under the engaging 
title “So Your Client Wants A 
Divorce!” Apart from the helpful 
analysis of the cases and a discussion 
of the major questions which con- 
front the practicing lawyer and 
which the Williams cases seem not to 
have settled, Professor Baer’s article 
gives one of the best summaries of 
this famous controversy which has 


(Ad- 


dress: North Carolina Law Review, 


thus far appeared in print. 


Chapel Hill, N. C.; price for a single 
copy: 75 cents.) 

Professor George Wilfred Stum- 
berg, of the University of Texas 
is the author of the 
leading article in the February issue 
of the Texas Law Review (Vol. 
XXIV—No. 2; pages 119-133), en- 
titled “Jurisdiction to Divorce.” This 


Law School, 


article considers the development of 
the American doctrine of separate 
domicile as a basis for the Court’s 
jurisdiction to grant a divorce, and 


Law Magazines 


fits the decisions in the Williams 
cases into the framework of earlier 
(Address: 
Review, Austin 12, Texas; price for 
a single copy: $1.00.) 

The 


divorce cases under English law is 


decisions. Texas Law 


problem of domicile in 
the subject of the first article in the 
February issue of the Canadian Bar 
“Recognition of 
Granted Outside the 
Domicile” (Vol. XXIV—No. 2; 
pages 73-86). The author, J. H. C. 
Morris of 
ford, 


Review, entitled 


Divorces 


Magdalen College, Ox- 
undertakes to demonstrate 
errors in the leading English deci- 
sion of Armitage v. A-G, which held 
that the courts of a foreign country, 
where the parties to a marriage are 
nevertheless 
issue a decree dissolving the mar- 


not domiciled, may 
riage, if the divorce decree would 
be held valid by the courts of the 
the 
the 


analysis, Mr. Morris sets forth an 


country where parties were 


domiciled. In course of his 
excellent comparison of the Ameri- 
(Address: 
The Canadian Bar Review, Room 
816, Ottawa Electric Building, Ot- 
tawa, Ont.; price for a single ‘copy: 
75 cents.) 


can and English cases. 


Pisraves—Descent and Distribu- 
tion—“Descent Per Stirpes and per 
Capita”: Professor William H. Page 


of the Law School of the University 
of Wisconsin has written an instruc- 
tive article on the above subject in 
the Wisconsin Law Review for 
(Vol. 1946—No. 1). He 
reviews the origin of the modern 


January 


rules of descent and distribution and 
analyzes those rules as they are found 
today in the statutes and decisions 
of the various states. His conclu- 
sions that unnecessary confusion ex- 
ists in the application of the rules 
“per stirpes” and “per capita” would 
seem somewhat gloomy, since within 
each particular jurisdiction the local 
rules appear to work reasonably well 
and to be fairly well understood; 
certainly today it is no cause for 
that at field 
there has been no encroachment by 


concern least in one 
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law Magazines 


authorities the local 
(Address: 


Law Review, Madison, Wis.; price 


higher upon 


jurisdictions. Wisconsin 


for a single copy: 75 cents.) 


EBourry -Declaratory Judgments 
“The Next Step Beyond the De 
The 


declaratory judgment action as the 


claratory Action”: role of the 
vehicle for judicial relief where the 
equitable remedy is inadequate, is 
ably expounded by Professor Edwin 
Yale 


issuc of 


Law School, 
The 
versity of Chicago Review 
(Vol. 13—No. 2; 145-179) . 
Starting with the proposition that 


Borchard, of the 


in the February Uni 
Law 


pages 


the same limitations which crystal 
lized the common-law and gave rise 
to equity jurisdiction centuries ago, 
have resulted, especially after the 
merger of law and equity, in a rigid 
inflexible system of 


and equity 


jurisprudence today, the article 
points out the shortcomings of equity 
in various typical situations, such as 
bills for injunctions, specific pe 
formance, bills quia timet, etc., and 

the 
effec 


Professor Borchard writes 


then. proceeds to show how 


declaratory action can afford 
tive relief. 
incisively, and his observations and 


comments upon the proper use and 


| 
function of the declaratory action 
lawyers en 
Uni 


versity of Chicago Law Review, 5750 


are worthy of note by 


gaged in litigation. (Address: 


Ellis Avenue, Chicago, IIl.; price for 


a single copy: 75 cents) . 


“‘Be- 


Feperat TAXATION 


ware of the Federal Tax Lien”: An 


article entitled as above by Raphael 
]. Musicus, Editor, was in the 
November issue of the St. John’s 
Law Review (Vol. XX—No. if 
pages 1-9). It discusses briefly the 
relative tax 


priorities of federal 


claims, federal and state tax liens, 


liens, and 
recorded mortgages. (Address: St. 
John’s Law Review, 96 Schermer- 
horn Street, Brooklyn, N. Y.: price 


unrecorded federal tax 


for a single copy: 75 cents.) 
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Mepicat JURISPRUDENCE— 
Symposium on Scientific Proof and 
the Relations of Law and Medicine 
“Psychiatry for the Lawyer: The 
Principal Psychoses”: Dr. Gaylord P. 
Coon, Chief Medical Officer of the 
Boston Psychopathic Hospital and 
\ssociate in Psychiatry in the Faculty 
of the Harvard Medical School, dis- 
cusses the principal forms of mental 
illnesses in an extremely interesting 
article in the March issue of the Co) 
nell Law Quarterly (Vol. XXXI 
No. 3; pages 327-362). According to 
an editorial article is 


footnote, the 


printed as part of the National 
Symposium dealing with “Scientific 
Relations of 


(2nd 


Proof and Law and 


Medicine” Series), unde 


which the learned writers’ have 


undertaken to prepare their studies 
in a basic style appropriate for law 
sacrifice of scientific 


vers, without 


authority. 
As this will 
be able to note and comment upon 


department not 
many of the articles in the Sym- 
posium, we bring to the attention 
of our readers its nature and scope. 
The Symposium will contain sixty- 
five or more studies prepared by legal 
and scientific writers on problems 
of joint interest; it is one phase of 
a program directed to the correlation 
of law and science. The papers will 
be published in the pages of partici- 
pating legal and medical journals 
during the spring and summer of 
1946. 


muster up legal and scientific learn- 


The intent of the effort is to 


ing relevant to various type prob- 


lems which need illumination from 


both sources for their prope: 


solution. 

The new Symposium is a con- 
tinuation of the First Series, pub- 
lished by leading law reviews and 
medical journals in the spring of 
1943. 
of the 


As before, the General Editon 
Symposium is _» Hubert 


Winston Smith, who holds an ap- 
pointment, under the Distinguished 
Professorship Fund, as Professor of 
Legal Medicine in the University 
of Illinois affiliated with the College 
of Law and the College of Medicine. 


Readers interested in procuring a 


master index containing citations to 
the studies published in both the 
first and second series may do so by 
cents in 


sending 20 currency 0} 


stamps to Professor Smith at the 


College of Law, University — of 


Illinois, Urbana, Illinois. 


Dr. Coon’s article in the Cornel! 
Law Quarterly deals first with the 
depressive and manic phases of the 
affective disorders, including involu- 
tional melancholia. It outlines the 


characteristic symptoms of — each 


phase, some of the legal aspects 
thereof, and the prognosis and treat 
ment of the affective disorders. Fol 
Dr. 


fashion 


lowing — this, Coon deals ii 


similat with dementia 
praecox or schizophrenia, paranoia 
and paranoid conditions, and men 
with or. 


tal disorders associated 


ganic brain disease. Having regard 
for the emphasis currently being 
placed upon the proper care and 
the 


treatment of mentally ill, by 


mental hygiene organizations and 
the newspaper and periodical pres, 
this timely discussion is well worth 
reading by members of the Bar. (Ad 
dress: Cornell Law Quarterly, Ithaca, 
N. Y.; price for a single copy: $1.00. 


Narcorics—"The Physician 


and the Federal Narcotic Law’’: An 
informative article by H. J. Ans 
linger, United States Commissione! 
of Narcotics, is in the March issue 
of the Tulane Law Review (Vol 
XX—No. 3, pages 309-332) under 
the above-quoted title, as part of the 
National Symposium series dealing 
with “Scientific Proof and Relations 
of Law Other 
articles of the symposium are to b 


and Medicine.” 
published from time to time i 


participating legal and medical 
journals during 1946. The present 
article summarizes the developmen! 
of legislation controlling the dispens 
ing of narcotic drugs, the procedures 
imposed upon the dispensing physi- 
cian, and the numerous court dec: 
sions upholding the restrictions o! 
the Narcotic Law. (Address: Tulane 
New Orleans, 


price for a single copy: $1.00.) 
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Li liGATION—“Legal Problems 

Pre-Trial Conference’: An 
yticle on the function of the pre- 
conference as an aid in ex- 
editing litigation in the federal 
ourts and several state courts is in 
the March issue of the Cornell Law 
Quarterly (Vol. XXXI—No. 3; pages 
. The author, Earl T. Craw- 
that 


retrial conference is procedural in 


985-301). 

points out while the 
ature and not a remedy in itself, 
the pre-trial judge has the power to 
lismiss the case for want of jurisdic- 
‘ion or insufficiency and, in one 
vate, to render final judgment if 
he material facts are not in dispute. 
sues of fact, however, may not be 
esolved by a pre-trial judge, unless 
the parties so stipulate, as the main 
urpose of a pre-trial conference is 
factual 


io determine the area ol 


isagreement between the parties 
ind limit the trial to the determina- 
ion of those issues. ‘To accomplish 
this, Mr. Crawford suggests that a 
port or an order setting forth the 
natters agreed to by counsel or 
dered by the court at the pre-trial 
mference should be prepared and 


filed with the case, for the benefit of 


the trial judge. This article is well 


ocumented and should be of. in- 
terest. to. those trial lawyers who 
lesire to try lawsuits without tricks 
" surprises. (Address: Cornell Law 
Quarterly, Ithaca, N. Y.; price for 


single copy: $1.00.) 


Pr ICEDURE—“‘‘State Court Ju- 
Rights of 
Price 


sdiction of Federal 


\ctlon—Emergency Control 
Ic’: Concurrent jurisdietion over 
its commenced under the Emer- 
xency Price Control Act of January 
), 1942, as amended by the Stab- 
vation Extension Act of 1944, by 
ther the directly overcharged in- 
‘vidual (the consumer or tenant) 
the Price Administrator, is con- 
tred by the Act upon the federal 
Whether ‘an 


nd State courts. 
‘competent’ 


itherwise state court 
ay rightfully refuse jurisdiction” 
'such a suit on the ground that it 


iS a suit for a penalty and falls 


within the oft-repeated dictum that 
the courts of one sovereignty will 
not enforce the penal laws of an- 
other,” is the question discussed in 
an article, entitled as above, in the 
number of the 
Review (Vol. XL— 
No. 3; pages 355-380). After discuss- 


January-February 
Illinois Law 
ing the applicable case law, Edward 
H. Hatton, of the Illinois Bar, re- 
solves the question in the negative: 
“State courts are now under a duty 
to assume jurisdiction of federal 
cights of action (whether penal or 
remedial) where competent to do so 
(Address: 


Law Review, Northwestern Univer- 


by state law.” Illinois 
sity Press, 357 East Chicago Avenue, 
Chicago, IIl.; price for a single copy: 
$1.00.) 


Taxa PION 


“Voluntary Disclosures and Related 
Matters”: Fat- 
“black 


market operations” and illicit gains, 


Administration 


Federal Tax Fraud 
tened incomes, rumors of 
and whispers of tax evasion, assume 
something more than an intangible 
aspect when it is realized that the 
Government has undertaken recent- 
ly one of the greatest drives in 
history against tax violators. Special- 
ly trained and augmented forces are 
in action to ferret out the transgres- 
A timely under the 
above title, by Myron S. Winer, in 


sors. article 


the January issue of the Boston Uni- 
Review (Vol. XXVI 


16), focuses attention 


versity Law 
No. 1; page 
on the phase of the Commissioner’s 
enforcement activities which relates 
to criminal liability, with particular 
emphasis upon the effect of volun- 
tary disclosure by the taxpayer of 
his own delinquency prior to an in- 
vestigation. ‘The author raises some 
questions as to doubtful aspects of 
voluntary disclosure procedure and 
raises a query as to whether the im- 
portance of the problem does not 
justify promulgation of a more satis- 
factory statement of an acceptable 
and uniform method and procedure. 
(Address: Boston University School 
of Law, 11 Ashburton Place, Boston, 
Mass.; price for a single copy: $1.00.) 


Law Magazines 


"Taxation — Estate Tax —“An 
Objective Test of Transfers tn Con- 
templation of Death”: Charles L. 
Bb. -Lowndes, Professor of Law at 
Duke University, and Ivan C. Rut- 
ledge, student at the Duke School 
of Law, have joined in an article 
Feb- 
Texas Law Re 
XXIV—No. 2; 
They 


under the above title in the 
issue of the 
(Vol. 
134-160). that the 


present provision for the taxation 


ruary 
view pages 
submit 
of transfers in contemplation of 
death has failed because of the sub- 
jective approach which has_ been 
developed by the courts. They offer 
what they consider to be an effective 
substitute—an objective test, viz., the 
determination of the question as to 
whether or not a reasonable man 
in the position of the donor at the 
time of the gift would have realized 
that he had then no substantial life 
expectancy. 

Their article goes so far as to 
suggest as the possible criterion of 
taxability the attainment of an 


critical age, after which 


arbitrary 


all transfers would be taxable, al 
though not excluding from taxabili- 
ty the transfers made prior to the 
critical age, if because of ill health 
or other circumstances an_ ex- 
pectancy less than the average would 
reasonably be entertained. 

The authors, although suggesting 
that the courts could grant some- 
relief, realize that their solution is 
basically one which would require 
legislation. Their proposal presents 
interesting possibilities, not the least 
of which would be the problem of 
drafting the statute in such a fashion 
as to escape the fate which befell the 
presumptive clause of the transfer 
provisions in the 1926 Act, as the 
result of Heiner v. Donnan (1932) 
285 U. S. 312. 

Their discussion is interesting, 
and many who read it may feel that 
what the authors really suggest is 
not so much a new interpretation 
of the phrase, “contemplation of 
but an additional classifica- 
(Address: 


Austin 12, 


death,” 


tion of taxable transfers. 


Texas Law Review, 
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Law Magazines 


Texas; price for a_ single 


$1.00.) , 


. 
W its “The Function of Will 


The current tendency to 
both the 


copy: 


Contests”: 


reexamine critically sub- 
stantive law and legal procedure, 
which is encouraged in large degree 
by reviews made to assist lawyers re- 
turning from the armed services, is 
exemplified in the article by Profes- 


sor Lewis M. Simes in the Michigan 


DEFENSE AGAINST 
LEVIATHAN 


‘ 
332 


(Continued from page ) 


mere command. And viewed realis- 
tically, perhaps somewhat cynically, 
they were often regarded as or known 
to be merely expressions of the will 
of special interest groups who had 
secured legislation by the sovereign 
state ostensibly in the public interest 
but actually for purely private or self- 
ish purposes. Furthermore legisla- 
tive law because of its bulk and the 
publicity given to its enactment was 
viewed by many as the “law”. And so 
law as a whole was regarded as hav- 
ing no relation to reason or morals. 
Ihe people forgot natural law. 

13. The discrediting of true nat- 
ural law by a pseudo-natural law 
The 


and 


of the late nineteenth century. 


natural law of  scholasticism 
the founding fathers, like the Ro- 
man natural law, was creative. It 
was not divorced from psychology 
or other learning. But the tremen- 


dous material advancement of the 
United States that followed the Civil 
War, opening of the west, transconti- 
nental railroads, phenomenal growth 
the 


pioneer trend towards ruthless indi- 


of manufactures, augmented 
vidualism. As a defence to Granger 
and liberal legislation, the due proc- 


American Bar Association Journal 


Law Review for February (Vol. 44 
No. 4). 
briefly and entertainingly the his 


Professor Simes reviews 
tory of will contests in English law, 
and elaborates upon the statutes and 
decisions of the various states, con- 
cluding with suggestions as to possi- 
ble He 


points out that in most jurisdictions 


legislative improvements. 
there may be, in effect, two trials of 
the question of will or no will—one 
before probate and the other after. 


He seems to prefer a summary pro- 


ess clause of the Fourteenth Amend- 
ment was erected into a principle ol 
substantive law against any legisla- 
tion deemed by the courts to be “arbi- 
trary” and as bulwark of the status 
quo. This interpretation of the due 
process clause, more sweeping in 
effect than a series of constitutional 
amendments, into the 
Spencerian 
“Liberty of contract” found apothe- 


wrote con- 


stitution laissez faire. 
osis in Mr. Justice Field’s words in 
1885: “The patrimony of the poor 
man lies in the strength and dexter- 
ity of his own hand and to hinder 
his employing his strength and dex- 
thinks 
proper, without injury to his neigh- 


terity in what manner he 
bor, is a plain violation of this sacred 
property.” The movement to invali- 
date statutes under the due process 
that 


1920 and 1927 more acts in the field 


clause accelerated so between 
of social and economic legislation 
were so invalidated than during the 
preceding fifty-two years. The argu- 
ment that the clause was being used 
in the interest of a socially and eco- 
nomically dominant class and as a 
barrier to humanitarian legislation 
met increasing acceptance. With that 
acceptance came a detestation of 
what was regarded as true natural 
law. This completed the philosophi- 
cal erosion of natural law concepts 
by adding an emotional drive of in- 


bate proceeding without notice, ang 
an opportunity later for contestans 
to come in. The practical advantage 
of this are obvious, especially as vil 
contests are relatively rare today 
‘The experience in states such as Ney 
York, where the initial proceeding 


is on notice and affords the only op 


portunity for contest, indicates tha 
such a procedure also has weigh 
practical advantages. (Address: Mic) 
igan Law Review, Ann Arbor, Mic! 

price for a single copy: $1.00.) 


dignation at what was regarded a 
the only natural law. 


Revival of True 

Natural Law the Defense 
Against Leviatha 
Totalitarianism triumphed in [fu 
rope because it met the opposition 
of no coherent integrated philosophy 
of affirmation and of power. Ii 
plunged the world into war. Freedom 
loving peoples awoke from _ thei 
slumbers. They knew that this was 
no ordinary war; no war over i 
tional boundaries, international mai 
kets, oil wells or rubber plantations 
or even for the freedom of the seas 
It was a battle for the soul of man 
the dignity of man, regardless of race 
or color or economic status or geo 
graphical location. Winning that wa 
they are now engaged in the greai 
task of preserving the liberties 0 
men within national boundaries an¢ 
building a world order in the interes 
of peace. They will not succeed it 
that twofold task if they relapse in 
scepticism, cynicism, indifferentism. 
They will only succeed if they retum 
to those principles of a true natura 
law that have again and again 
umphed over the divine right 
kings and the absolutist state an 
which will give to the nations of the 
that 
the 
lasting peace. 


world sense of moral unit) 


which is only foundation [0 





notice, and 
contestants 
advantages 
ially as wil] 
rare today. 
such as Ney 
proceeding 
he only Op 
dicates that 
las Weighty 
dress: Mich. 
rbor, Mic! 

1.00.) 


regarded as 


val of True 
e Defense 
Leviathan 
red in Ev. 
Opposition 
philosophy 
power. |i 
ar. Freedom 
from thei 
at this was 
ar over iia 
ational mai 
plantations 
of the seas 
yul of man 
dless of race 
itus or geo 
ing that wa! 
n the greai 
liberties 0 
ndaries and 
the interes! 
succeed Il 
relapse into 
lifferentism 
they retum 
rue natura 
1 again 
ie right 0 
t state and 
tions of tht 
ioral uni) 
dation 0! 


A Belevan Lawyers Reflections 
on Fis Days Work 


NOTE: 
sels lawyer and a member of the 


Georges Bohy is a Brus- 


Belgian Parliament. While pass- 


ing some tiresome weeks in a 
concentration camp under the 
German occupation, he wrote a 
set of essays designed to help 
Belgian laymen understand the 
work a lawyer does. Below 1s 
a translation of one of these 
essays, which Bohy entitled 
La Folle Journée—‘The Mad 
Day.” 

Most of the statements in 
the text and notes about Bel- 
gian lawyers are equally true of 
French lawyers, and to a lesser 
extent of 
Furopean countries. 


lawyers in othe» 


\t breakfast, the mail comes in with 
is crop of good news and of bad.! 
li the mailman is prompt, the lawyer 
an be prompt too, and dictate im- 
uediately those answers which re- 
quire neither reference to the file, 
hor study of the law, nor long con- 
‘ideration. A good system, where 
in use it. 


The Robing Room 
The next thing is leaving for the 
Courthouse and entering the robing 
oom to exchange one’s jacket for 
t robe, 


Formerly, it would not have been 


“ee 


the “jacket”. 
Until 1900, there was a remnant of 


correct to speak of 
the code of Joseph II? which required 
lawyers to be dressed in black at all 
hours and places, except when going 
out into the fields. Less than a half- 
century ago, it would have appeared 
quite improper for a lawyer to weal 
anything but a frock coat and a white 
tie. A high silk hat topped this 
solemn and funereal outfit. 

Today, masculine attire has re- 


discovered colors and_ variations 
which the men of the era of Leopold 
II* would have found undignified. 
The has left 


This makes the robe more necessary 


frock coat the scene. 


than ever. 


Why Wear a Robe? 
! am willing to break a lance in 
favor of the robe—obsolete in form, 
but necessary in spirit. If there is 
one thing that influences a man as 
much as the environment in which 
he moves, it is the garment which he 
wears. Sport clothes take the stiffness 
out of a man’s joints, full dress drives 
the worries out of his mind, a dress- 
ing robe prepares him for an enjoy- 
able hour of reading. 
him back into the skin of a lawyer, 
into the thought of a lawyer. At the 
same time it reminds the judges, 
criers, tipstaves, clients, and spec- 
tators of the prerogatives and obli- 
gations that belong to a lawyer. 
But there is more to it than that. 
Wearing his robes, a lawyer with 


A toga puts 


by Georges Bohy 


TRANSLATION AND NOTES BY ALFRED F. CONARD 


any professional spirit feels it guid- 
ing and constraining him, not only 
in his language but in his thoughts, 
in a deportment without which the 
profession would be exposed to the 
worst forms of degeneracy. This is a 
dangerous profession for everyone 
who is not constantly inhibited by a 
precise consciousness of his role, and 
society itself would suffer if its tradi- 
tions were lowered, leading irre- 
sistibly to a lowering of the judicial 
order and even of Justice. To be 
convinced of this, one need only see 
how the same men who were in robes 
at the Courthouse behave themselves 
in the anarchy of the Justice of the 
Peace Court, where they rub shoul- 
ders with laymen pleading their own 
spectator 
hardly tell a lawyer from a layman. 


cases, and where a can 


However, this is not the real 
reason for the rules, which not only 
require robes to be worn, but which 
also minutely regulate their cut and 
their The 


wanted to be sure that the balance 


decoration. lawgiver 
of justice would never be swayed by 
a costume. For the robe—severe and 
unvarying—makes no distinction be- 
tween rich and poor, elegant and 
shabby, old and young, the famous 
dean of the bar and the unknown 
attorney. It is this equality among 


1. Belgian lawyers always have their of 
fices in their residences, so that their legal 
affairs infiltrate their home life. 

2. About the time of the American Rev 
olution (1765 to 1790). 


3. The late Victorian era (1865-1909). 
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members of the bar which forces the 
that the cases 
of the plaintiff and of the defendant 
must be 


judge to remembet 
5 


heard with the same im- 
partial receptivity. 

Put a soldier in civilian clothes; 
however well he knows his duties, 
and wants to perform them, some- 
the 


thing inhibits him. It is same 


way with the lawyer’s robe, and no 
amount of precepts engraved on the 
walls of courtrooms will take its 
place. 

The robe was not devised to mark 
the difference between those who 
wear it and those who don’t, but to 
remind him who does of what he 
sloughed off in the robing room—the 
poor man or the man of fortune, the 
care-ridden father of a family, the 
ecstatic lover, the poetic dreamer, o1 
the spirited sportsman that he was a 
moment ago; and to remind him of 


what he became—the advocate of his 


client, devoted wholly to his client’s 


interest, within the limits of the 


ethics of the profession. 


Answering the 
Preliminary Call 


For the busy lawyer—too busy for his 
peace of mind, and not busy enough 


clerks— 
hour of 


to have associates and law 


nine o'clock is the crucial 
the day. Cases do not always arrange 
themselves nicely on successive days; 
there are some days without a case, 
and others with entirely too many. 
Since the age of specialization has 
not yet come to the legal world, a law- 
ver finds himself summoned to all 
kinds of tribunals. On the same day 
case in Criminal 


he may have a 


Court (in the basement), another in 
Civil Court or Criminal Appeals (on 
the ground floor), and a third in the 
the Civil Ap- 


peals (on one of the upper floors). 


Commerce Court 01 
And all the preliminary calls must 
be answered at nine o'clock! It pays 
to be present, if you don’t want to 
have your case postponed for a 
month or more, or lose your chance 
of finishing the case before vacation 
and your chance of giving your client 
ihe benefit of your diligence. 
There is quite a system of strategy 
for dealing with trial and argument 
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lists, and you need to know it if you 


don’t want your calendar cluttered 
up with accumulated postponements. 
During fifteen or twenty minutes, 
you race at full gallop along the end- 
less staircase that leads from one floor 
to another. Fortunately, these ath- 
letic reserved for the 


contests are 


young. Later—much later--there are 
three solutions: 

For one, the lawyer may be un- 
successful, In that event, he hasn’t 
enough cases to suffer from this ex- 
hausting steeplechase. 

On the other hand, he may have 
succeeded, so that he shares the an- 
swering of the lists with his associates 
and his law clerks.4 

Finally, he may have specialized 
im cases which always take him to 
the same court, or in big cases where 
there is more paper work than court 
work, so that he no longer has so 
going to the 


many occasions fot 


courthouse. 


Getting in Your Argument 
Now the call has been answered. The 
case or cases are set for hearing. If 
different 
you have to manage to end the first 


there are several on lists, 


one on time, begin the second one on 
time, finish the argument in the latter 
in time to avoid a continuance, and 
perhaps even slip in between the 


two a momentary appearance in a 


faster-moving court, or a Visit to a 
court clerk or to one of the judges. 

In the Commerce Court and the 
Civil Court, hearings end at noon. 
But in criminal practice—whether in 
the lower courts or on appeal, con- 
tinuances are exceptional. The hear- 
ing may go on until one o'clock o1 


later.® 


1. Belgian lawyers are not permitted to 
organize themselves in partnerships, but 
may hire associates (“collaborateurs’’) . They 
also commonly have “stagiaires’—young 
lawyers who spend their first two years 
under the tutelage of an older practitioner. 
The latter are called “law clerks” in the 
above translation although, unlike Ameri 
can law clerks, they are already members 
of the bar. 

5. An American lawyer will notice that 
Bohy seems to be talking only about motion 
and arguments lists, not trial lists. That is 
because civil cases in Belgium are not 
“tried” as in America. The evidence is 
mostly collected by depositions, and all that 


There is another inconvenieng 
that a lawyer has to watch for, Per. 
haps only one of his cases is set fo, 
hearing, and it is second or third 
on the list. The preceding counse| 
may have requested one hour, whic) 
you use for a visit to the court clerk 
or some reference work in the library 

Phen you come back to the cour; 
room. Damn! The preceding couns 
didn’t keep their promise. All th 
same the clock keeps ticking away 
the minutes, as counter-argumen| 
follows rebuttal. An hour goes by 
Eleven o'clock. Eleven-thirty. Twen 
ty to twelve. It is too lateste begi; 
a new case. It is postponed, and th 
morning is lost. And this is wha 
you worked for all day Sunday, and 
half the night. 


Scheduling Your Office Time 


In the afternoon, if you aren’t tied 
down by an inquest, or taking th 
depositions of expert witnesses, or a 
viewing of- the locus,® or a hearing 
before some special tribunal like the 
commissions on war damage, ot 
physical disabilities, or on labor dis 
putes, you spend the half-day at you 
work. There are several ways of a! 
ranging it. Some lawyers prefer « 
devote the early hours to consulta 
tion and mail so that after four o 
five o'clock they are free to dig into 
their cases. Others like to save th 
early hours for themselves, and 1 
ceive their clients later—say from five 
to seven. It is a matter of taste. An\ 
way you arrange it, your study hours 


‘are often disturbed by that offensis 


object, the telephone, and_ inte! 


rupted by a client who insists tha 


his case cannot wait another minute.’ 


takes place in open court is something like 
an American motion for judgment on 
against the verdict. In Belgian crimina 
cases, more of the evidence is heard in opt 
court, so that cases take longer. 


6. These are the proceedings in whi 
the evidence is built up, as explained 
the preceding note. 


7. According to the translator’s observa 
tion, many Belgian lawyers have notices ‘ 
their doors strictly limiting their hours © 
consultation—say, Tuesdays and T hursdays 
from two to four. But their waiting rooms 
may be found filled with clients at quile 
different days and times. 
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yr’s observa 
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eir hours 0 
1 Thursdays 
1iting rooms 
nts at quile 


yrotect. himself, and = even 

protect his study hours— 
re the most important part 
ork, there are several things 
awyer can do. He can have 
lls taken by his secretary, 


new clients to respect the 
he has set, and bend his old 
sto his new system. It is to the 
st of everyone to have consul- 
tions by appointment only; it 
pares the client from waiting and 
! also 


ve lawver from distraction. It 


enefits both by giving the latter a 


hance to study the client’s file be- 
we the appointed visit. 
But a lawyer cannot organize his 


work in 
things—means and prestige. He needs 


this way until he has two 
@ means to pay a secretary, which 
young lawyers cannot do unless they 
ive an independent fortune. He 
eds the prestige—which only a cer- 
iin amount of time can give him 
cause he can’t make his clients 
end themselves to his convenience 
vithout annoying and losing them 
inless he has a certain authority 
sed on their desire to keep him as 
heir counsel. I beg my lay readers 
o remember that the real work of a 
iwver Is not done in the conference 


vith clients. 


Neither is it done in 
ie courtroom. The real work is as- 
nbling the evidence, studying the 
juestions of law, drafting the plead- 
ngs and the briefs. Another good 
art of 


the afternoon is taken up 


ith reading and answering letters. 
the client takes up all the rest, 
he refuses to accept a certain 
unmount of discipline, as he has to 
espect the hours of opening and 
losing of the post office and the 
stores, When does he expect the law- 
to do the work that has to be 


lone to win the client's case? 


The Consultation 


named Thi- 
Martin du Gard 
is a very fine chapter called 


splendid novel 
by Roger 


Consultation”. That chapter does 
something for medical consultation 
which has never been done, to my 
knowledge, for the legal consultation 
[ offer the writer of 


idea to any 


talent who has some experience at 
the Bar. But there is this difference: 
while the cyst, the bronchitis, or the 
indigestion of a pauper are remark- 
ably like the cyst, the bronchitis or 
the indigestion of a white collar man, 
a business man, or a great lord, the 
legal problems of a poor man and 
those of a rich man are very different. 
The consultations of a lawyer differ 
greatly according to his specialty and 
his clientele. So a writer would have 
to describe separately the consulta- 
tion of a law clerk, burdened with 
charity cases, that of a criminal 
specialist, that of a civil practitioner, 
that of a family lawyer, and that of 
a corporation lawyer. 

The lawyer who is strictly special- 
ized is very rare; equally rare is the 
lawyer—even with a great reputa- 
tion—whom people of small means 
hesitate to consult. Most law offices 
are filled with a random selection of 
cases of commercial disputes, trafhic 
accidents, wills, contracts, divorces, 
rent claims, criminal prosecutions, 
bills, and 


architects’ liabilities, tax 


still other subjects. 


The Client Tells His Story 


The client appears. He sits down and 
tells what brings him in. If the client 
is a man accustomed to business 
matters, or an old client with confi- 
dence in the office, things may go 
well. He has a clear mind, a certain 
amount of education, and though he 
is no lawyer he knows where the legal 
problem lies, points out the weak- 
nesses of his own evidence, and his 
reasons for thinking he is right. 
Everything is in order. 

Large corporations with legal 
departments do even better; they 
file, 


brief summary of the dispute. They 


send the lawyer their with a 
add the request that the lawyer, after 
studying the affair, let them know at 
an early date what points remain ob 
scure. Then they send him one of 


their technicians or engineers who 
is best acquainted with the case to 
answer the questions which may be 
posed. That kind of a client, who 
aids the lawyer in his job, is pure 


gold. They aren’t all like that. 
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More often, the client knows as 
little of what the lawyer expects of 
him as a patient facing a physician, 
and is totally unable to untangle the 
threads in his dispute. He tells his 
story as he sees it, colored with his 
loves, his hates, his disappointments, 
his antipathies and manias, his out- 
raged innocence, his fears, and in ex- 
treme cases, with his remorse and 
despair. He tells the story backward, 
spending all his time and emphasis 
on the unimportant things and fre- 
quently omitting entirely the things 
that matter. The worst of it is that he 
thinks he has to “plead his case’, so 
that he is sometimes consummately 
adroit in concealing from his lawyer 
the weaknesses of his claim, as well 
as the wrongs and mistakes he has 
himself committed. He forgets that 
the lawyer’s job is precisely that of 
shielding the weak points in_ his 
poorly jointed armor, and that the 
lawyer cannot do it without. knowing 
what the weaknesses are. 

What is a lawyer to do with this 
flood of words—so many of them use- 
less—while time is passing, while 
other clients grow restless in the wait- 
ing room, and while the lawyer is 
thinking about pleadings to be com- 
pleted, files to be reviewed, stacks of 
letters to answer, and while all these 
words are eating into his hours of 
leisure, his hours of sleep, and his 
hours of work? 


Some lawyers get tired of this 
flood, which sweeps along the useless 
with the useful, and try to control it 
by posing specific questions. If the 
questioner is sufficiently experienced 
and aggressive, he may be able to put 
some order into the explanation. 
But if he is not, the attempt will only 
waste more time. For the client, after 
answering the question posed, will 
resume his oration not where he left 
off, but at an earlier point, taking 
time to repeat in the assurance that 
everything he says is vital. 

The best and shortest way out is 
to let him talk. The 


exhaustible. If there are no dikes, it 


flood is not in- 


will spread itself out the more quick- 
ly. Somewhere in the debris, the 
lawyer will have to retrace the guid- 
ing thread, having noted in passing 
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the points where the tangle ts thick- 
est. Then, when the client has talked 
himself out, the lawyer will go back 
to ask questions and clear up what 
And 


when he asks about 


remains doubtful. how often, 
the document, 
the summons, the deposition, or the 
letter on which the client has based 
his rights, he hears the same answer— 
“T left it at home”! 

The lawyer must also remember 
that if the client has told him too 
much, he has also told him too little, 
and that the most important points 
are still to be disclosed. Thus the 
consultation often takes on the air 
of a struggle in which the lawyer tries 
to tear from the client the informa- 
tion which the latter, in fear, holds 
back. The find 


what the client is not telling him, 


lawyer has to out 
either because he doesn’t think of it, 


or because he doesn’t recognize its 
importance, or because he doesn’t 
want to reveal it. It is an exhausting 
match, and practice alone will teach 
you to win it. 

In cases like these the lawver must 
make himself the devil's advocate be- 
fore he makes himself the client’s. To 
discover the elements of the evidence 
he is building up, he must first put 
himself in the skin of his opponent; 
and in order to refute the arguments 
his opponent will make, must dream 
up all the arguments he would use 
if he were the opponent. This is his 
only way of testing the strength of 
his own side, and the weakness of 
the case which he is being asked to 
take. 


Settle if You Can 


This is when the lawver begins to 
see the case clearly. The moment has 
arrived to take a position—to accept 
the first and the heaviest of his 
responsibilities. 

Should he advise fighting it out, 
or should he let fall the fateful 
‘There is nothing to be done about 
it’? Or should he, viewing the un 
certainty of the divided 
both 


sides, and the equally valid rights. 


evenly 
chances, the arguments on 


advise settlement? In this trilemma, 
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the rules of the profession are 
categorical. 

The first duty of the lawyer is to 
advise a client how to keep out of 
trouble. A wise client does not con- 
sult a lawyer in order to have a law- 
suit, but in order to avoid one. He 
consults a lawyer for the drafting of 
a contract, or of a letter which forms 
a binding engagement, in order to 
know what he is getting in for, and 
to stipulate what he expects of the 
other party, so that careless drafting 
will not give rise to ambiguity, diver- 
gent interpretations, and disputes. 

But if, as often happens, the 
lawyer is first consulted when the 
harm is already done, when _ the 
parties have taken the most inept 
positions, and have exchanged the 
most imprudent letters—when, in 
short, the battle is opened—the sec- 
ond duty of the lawyer poses itself,— 
to settle if he can. 

Many a lawyer, full of respect 
for the ethics of the profession, has 
seen a client, sure of his rights, 
amazed to hear himself told by his 
attorney, 

“First, IT will ask the other party 
to come and see me.” 

The client exclaims, 
in the right’? 

“Certainly.” 


“But you're going to let him gain 


“Am I not 


time by not issuing process at once.” 

“IT will see that he doesn’t take ad 
vantage of it.” 

“But why not serve a summons on 
this gang right away’? 

“Because I cannot impose the costs 
of suit on them unless absolutely nec 
essary.” 


The client thinking 


that the lawyer is too good-hearted, 


goes away 
a little soft, and lacking in fighting 
spirit. He doesn’t realize that the 
lawyer may also be offended by the 
apparent hostility of the other party, 
but that he has the duty of first mak- 
ing sure that this hostility and bad 
faith really exist—that it is really a 
case which must be solved through 
judicial channels. The lawyer, who 
is the first judge of every dispute, is 
conciliator. He 


first of all a may 


negotiate with the other party in 


person or through counsel, with com- 


plete independence, protected by hjs 


professional knowledge from making 
g 


injudicious claims or inept admis 
sions. 

A first-rate lawyer never fails to 
attempt settlement. If he has clea 
evidence of right—for instance, 4 
written acknowledgment of indebr. 
edness—the attempt may go no fy 
ther than a letter advising the debto 
of the proceedings to which he will 
be subjected if he doesn’t prompth 
arrange for payment. But the lawyer 
who issues a summons without warn 
ing—unless there is danger of loss o| 
security, or of immediate voluntary 
bankruptcy—undoubtedly violates 4 
strict professional canon. 

Not only does he fail in his mis 
sion as a lawyer, but he fails in on 
of the finest aspects of this mission 


To Fight or Not to Fight 


Now suppose that every possibility 


of settlement has failed. You must 
now make a decision—to yield or to 
make a defense, to*call quits or to 
attack. 

“Counsellor, what do you advis 
me to do?” It is an uneasy question, 
both for him who asks it, and for him 
who must respond. 

Should advise an 


you timidly 


retreat because the ad 
verse party has so well prepared th 
terrain of battle? Should you boldly 
advise combat, and risk seeing you! 
client beaten and broken, even asic 
from the sometimes heavy legal costs: 
Or wouldn’t it be best to summarix 
your conclusions on the case, and 
help your client to weigh the argu 
ments pro and con, showing him 
which way and just how strongly th 
balance of justice leans? 

By the 
shirking 


latter course, without 


one’s responsibility to 
vouchsafe an opinion, a lawyer em 
ables the client to appreciate th 
decision which the latter must make, 
why he must make it, what risks he 
runs, and what chances he cai 
count on. 

client 


task. A 
doesn’t like to be told he is wrong, 


It is a delicate 
but a lawver must have the couragt 


to do it. Likewise a client doesn’! 
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+ doesn't 


shown how, by bad judg- 

unwise letters, he has made 
ise into a doubtful one; a 
ust also have the courage 
are moments when the 

wwver's conscience is put to a hard 
est. Perhaps the client who brings 
im a hopeless case is himself a man 
without hope. Perhaps this 

1S¢ } yids 
mself. Strokes of misfortune have 


his last chance to save 
illen inexorably upon him, one 
{ier another, until the poor fellow 
has come not so much for legal ad- 
vice as for some consolation, some 
ason to hope. He is like a despair- 
ng victim of disease, whose reason 
lls him that death is near and in- 
vitable, but who nevertheless seeks 
the physician’s glance some pre- 
xt for believing that life will be 
kind to him. 
Occasions like these are the hard- 
st and most exacting, when you 
rack your brains for same way of 
waving the wreckage of a lost fortune, 
you struggle to preserve a human 
le. These are the most deeply felt 
ioments in your professional life— 
ihe times where it attains its highest 
waks. where your heart is filled with 
unan sympathy, where your will 
wwer is stretched to the breaking 
point, where a sort of exaltation puts 
ur brain in an extraordinary state 
receptivity and creativity, where 
\our Capacity to be a lawyer is proved 
vour fighting spirit and your de- 
tion. They are also the times when 
\our disinterestedness must manifest 
ell most fully, for it is from these 
most superhuman efforts that it 
mes Out tired and broken. 


Disinterestedness—and Fees 
When a lawyer has this quality of 
isinterestedness, the desire for gain 
ill have no effect on his decision. 
vill neither advise a suit for the 
i it, nor advise against one be- 
‘use of the small profit it holds for 
imself. Much less will he propor- 
‘ion his fee to the amount recovered, 

any form of pre-arranged pei 


tntave, 


\ lawyer must not have a direct 


interest in his client’s case. He must 
be disinterested in it. The desire to 
reinforce this principle has led some 
of the bars in France to make a thor- 
ough-going application of the re- 
tainer system. The lawyer who is con- 
sulted fixes the recessary retainer in 
advance. If the suit is lost, the re- 
tainer is not repaid, in whole or in 
part. If the case is won, it is not in- 
creased by any supplementary fee. 
This system, which is rigidly adhered 
to, is not used in Belgium, where the 
retainer generally covers the court 
costs and office expenses as exactly 
as possible, while the honorarium 
rewards the skill which has brought 
victory. 

Although this is not an invariable 
rule, and is modified in a thousand 
ways to suit the personal status of 
the client and the circumstances of 
the case, it can be considered a reas- 
onable way of estimating the obli- 
gation of a client to the lawyer who 
defends him. This matter of fixing 
the retainer is normally the last step 
in the consultation. 


Paper Work 


\fter a morning of arguing a case 01 
two, doing the rounds of the court 
clerks, seeing the many people he 
has to see, after a hasty lunch, and 
after conferring continuously for two 
hours on the most varied problems, 
forcing his mind to run through the 
many gambits of the law, the lawyer 
begins to feel a little tired. But his 
job is not finished. There is still the 
mail to be attended to. And his con- 
ferences have undoubtedly led to the 
necessity of writing more letters. 
When all this is finished, he can start 
the vital task of studying his files, 
digging out the law and the cases, 
drafting motions, pleadings and 
that the 
that 


invades the lawyer’s evenings and 


briefs. This is the work 


client does not see—the work 
runs over into his Sundays. But it is 
also the work which gives the greatest 
intellectual pleasure, because it con- 
stitutes this subtle and vital science, 
this superbly social science, called 
the law. 

which 


This ends the mad day, 
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olden times knew as less mad and 
more calm; when, in a smaller city 
and a less enormous courthouse one 
could stroll with more measured 
steps, as one still sees lawyers doing 
in the provincial county seats. The 
telephone, the telegraph and _ the 
automobile have only rendered it 
more terrifying and brutal. At the 
end of the day, bent over one’s 
books, the body and nerves join in 


the fatigue of the mind. 


Rewards 


Still, if the program is sustained, it 
will find its reward in a life which is 
more calm and better ordered. If 
success comes, the lawyer can have 
assistants. He will no longer make 
personally the visits to the court 
clerks and the many bureaus. Asso- 
ciates or clerks will open up the files 
and make, under his supervision, the 
first sallies into the theory and the 
cases. They will also relieve him of 
purely formal appearances, will even 
argue certain cases for him on his 
responsibility and after he has as- 
sured himself of their preparation. 

For himself, he will tend more 
and more to conserve that part of the 
work which requires his personal 
touch, his own decisions, his choice 
of tactics. Then he will taste fully 
the pleasures the profession can give. 
In spite of a heavier load of work, 
he will reconquer the right to leisure 
by better organization. But if he 
loves his profession, this leisure will 
also be given to her service. He will 
put it to use in extending a broad 
knowledge which is more indispens- 
able in this profession than in any 
other. 


Epilogue 


Fhe last client has gone. The last 


letter is signed. The light of day 
gives way to night. The telephone 
rings less often. The calm of evening 
brings back the joy of living. It is the 
hour when many people begin their 
rest. For a lawyer, it is the hour 
real work before 


when the starts; 


this moment he has been too busy 


to work. 
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Discussions for the formulation of a 


comprehensive commercial code, cov- 
ering the entire field of commercial 
law were held at the twenty-third 
the American 


annual meeting of 


Law Institute held in Philadelphia 
May 15, 16 


has been undertaken by the Institute 


and 17. ‘The project 
in cooperation with the National 
Conference of Commissioners on 
Uniform State Laws. When adopted 
the Code of Commercial Law. will 
include provisions covering a com- 
mercial transaction from. start to 
finish, no matter how simple or com- 
plicated it may be. 

The Institute Council submitted 
to the membership for consideration 
at this meeting Tentative Draft No. 1, 
Code of 


ing Article III, Commercial Papet 


Commercial Law, cover- 
(Sections 1 to 51) and preliminary 
Tentative Draft No. 1, Article V, 
Code of Commercial Law, covering 
Investment 


to 21) ° 


Instruments (Sections 1] 


People Are Entitled 
to Up-to-Date Rules of Law 


It was agreed at the meeting that 
people who do business in today’s 


world are entitled to have rules of 


law which govern them in their busi- 


ness as up-to-date as the problems 
with which they deal. 


The rules, they agreed, should be 


fair; and not go too far in giving 


rights to one party at the expense of 


the other. They should be modern 


enough to provide for the conduct 


of affairs as they arise today—not 


the business customs of one hundred 
or even fifty years ago. They should 
be clear and comprehensive; people 
entering into a transaction should 
be able to know, as far as possible, 
what the 


rights and liabilities in 


volved in a particular course of deal- 
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ings may be. And finally, the rules 
should be uniform. Local differences 
on many subjects exist in this coun- 
try, but the mechanics of important 
commercial transactions vary only 
slightly. The same cannot be said of 
the legal effect, in various communi- 
ties, of what is essentially the same 


transaction. 


Cooperation of 
Financial Institutions Sought 


The body recommended that the re- 
porting group, in charge of sections 
covering notes, take up with banking 
houses, loan agencies and_ institu- 
tions dealing in part-payment plans 
to determine what they felt could be 
acceptable in way of reforms. 
felt that all of 

being studied by the Institute were 


It was the acts 
drawn many years ago and were not 
current with today’s business prac- 
tices. While all states have the Uni- 
form Negotiable Instruments Law on 
their books, none of the other uni- 
form commercial acts have been 
passed by every state. 

Its importance in international 
trade lies in the fact that one of the 
ereat difficulties in dealing with 
bankers, business men and lawyers 
in other countries is that, with the 
the British 


they are accustomed to a codified law. 


exception of Empire, 

In dealing with South America, 
this difficulty has been particularly 
bothersome. To have an American 


Code 


mendous aid in building up ow 


Commercial will be of tre- 


relations with code countries. 


Traveling Conditions 

Lessen Attendance 

Because of the traveling conditions, 
the attendance of previous meetings 
when the entire membership of 800 


judges, lawyers and professors of law 


attended was practically halved, 


Honor Late Chies 
Justice Stone 


The meetings were opened by tly 
Institute’s president, George Wha 
ton Pepper, who dedicated the open 
ing session to the late Chief Justia 
Harlan Fiske Stone. Professor Ric! 
ard R. Powell, of Columbia Unive 
sity, gave a talk on the late Chi 
Justice. The main address of th 
three-day meeting was given at th 
Circui 
Court Judge Augustus Noble Hand 
of New York. 


At the conclusion of the meetings 


annual banquet by U. S. 


Mr. Pepper descrtbed the proceed 
ings notable for three reasons: 
convincing 


“First, it supplied 


evidence of the importance of th 
proposed Commercial Code of Law 

“Secondly, it demonstrated that 
the technique of the Institute is ad 
mirably adopted to the preparatio! 
of the Code. 

“Thirdly, it reestablished perso 
al contacts interrupted by the wat 
and made it clear that the spirit 0 
fellowship has not been impaired 

Reports were filed by Willian 
Draper Lewis, of Philadelphia, Dire 
the Institute, U. S. 
Judge Herbert F. 
of Philadelphia, Assistant Directo 
William Dean Embree, of New York 
treasurer, and Judge John D. Wicd 


tor ol Circul 


Court Goodric 


hem, State Supreme Court, Madiso! 
Wisconsin, who reported on mel 
bership. 
Robert 
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Arkansas 


Board of Elections: 
fhe undersigned hereby nominate 
Frank 
e office of State Delegate for and 
State ol 


5. Ouinn, of ‘Texarkana, for 
om the Arkansas to be 
cited in 1946 for a three-year term 


ginning at the adjournment of the 
{446 annual meeting: 

Messrs. D. W. McMillan and H. 
W. McMillan of Arkadelphia; 

Mr. J. E. Gaughan of Camden; 
Messrs. J. A. O'Connor, Jr., W. I 
Patterson, J. R. Wilson and Charles 

Kdward Wright of El Dorado; 
Messrs. W. SS. Atkins, Albert 

Graves and O. A. Graves of Hope; 
Messrs. Clyde H. Brown, C. T. 

othan, C. Floyd Huff, Jr., Earl J. 
. Sidney S. McMath, Curtis L. 


Messrs. E. M. 
\Iickay 
iolia 

Mir. William) V. 
Prescott; 

Messrs. W. H. Arnold, W. H. 
\rnold, Jr., A. G. Sanderson, Jr. and 
Ned Stewart of 


Anderson, C. W. 
and W. D. McKay of Mag- 


Fompkins_ of 


Pexarkana. 


Colorado 


lo the Board of Elections: 

lhe undersigned hereby nominate 
lanes A. Woods, of Denver, for the 
thee of State Delegate for and from 
he State of Colorado to be elected 
in 1946 for a three-year term begin- 
hing at the adjournment of the 1946 
innual meeting: 

Messrs. John P. Akolt, Robert G. 
Bosworth, Wm. A. Bryans, III, W. 
Clayton Carpenter, Lewis A. Dick, 
Montgomery Dorsey, J. B. Grant, 
Horace N. Hawkins, Frank E. 
Hickey, William V. Hodges, Peter H. 
Holme, Clarence L. Ireland, Charles 
|. Kelly, L. H. Larwill, Paul W. Lee, 
M. A. Lewis, Fritz A. Nagel, Wil- 
am R. Newcomb, J. Churchill 
Owen, Orie L. Phillips, Harold D. 
Roberts, Morrison Shafroth, Albert 
E. Sherlock, Philip S. Van Cise and 
Daniel K. Wolfe, Jr. of Denver. 


Nomunatin 1g Petitions 


Delaware 
To the Board of Elections: 


Ihe undersigned hereby nominate 
P. Warren 
for the office of State Delegate fon 


Green, of Wilmington, 


from the State of Delaware to 
1946 for 


term beginning at the adjournment 


and 
be elected in a three-year 
of the 1946 annual meeting: 
Messrs. David F. Anderson, Ben- 
Brown, Robert C. Barab, 
J. Caleb Boggs, Thomas Cooch, ] 
Rankin Davis, Leighton S. 


jamin N. 


Dorsey, 
Howard Duane, Anthony F. Emory, 
Joseph H. Flanzer, Daniel O. Hast 
ings, Edmund S. Hellings, Thomas 
Herlihy, Jr., D. L. Herrmann, Harry 
K. Hoch, John W. Huxley, Jr., S. 
Levy, H. Stanley Lynch, 
James R. Morford, Charles L. Paru- 
William Poole, William 
Prickett, Ayres J. Stockly, Herbert 
H. Ward, Jr., and H. Albert Young 
of Wilmington. 


Leste1 


szewski, 


Idaho 
To the Board of Elections: 


The undersigned hereby nominate 
A. L. Merrill, of 
office of State Delegate for and from 
the State of 


Pocatello, for the 


Idaho to be elected in 
1946 for a three-year term beginning 
at the adjournment of the 1946 an- 
nual meeting: 

Messrs. Eugene H. Anderson, 
Laurel E. Elam, E. J. Frawley, Wil- 
liam F. Galloway, Willis C. Moffatt, 
Kar] Paine and E. B. Smith of Boise; 

Messrs. Arthur W. Holden, O. A. 
Johannessen, Otto E. McCutcheon, 
Henry S. Martin and A. A. Merrill 
of Idaho Falls; 

Mr. 
Mackay; 

Mr. 
ridian; 

Messrs. L. H. Anderson, Alfred 
C. Cordon, L. E. Glennon, H. J. 
and F. E. 


George L. Ambrose of 


Wm. B. Me- 


Davidson of 


Swanson Tydeman of 
Pocatello; 

Mr. L. Ivan Jensen of Shelley; 
Marshall 


Frank L. 


Messrs. Harry Benoit, 


Chapman, R. P. 


Parry, 


Stephan and Asher B. Wilson of 


[win Falls. 


Indiana 


To the Board of Elections: 
The undersigned hereby nominate 
lelford B. Orbison, of New Albany, 
for the office of State Delegate for 
and from the State of Indiana to be 
elected in 1946 for a three-year term 
beginning at the adjournment ol 
the 1946 annual meeting: 

Messrs. William H. Dobbins and 
Julian Sharpnack of Columbus; 
Lewis R. 
G. Cawley, 
Robert E. Proctor and C. 
Slabaugh of Elkhart; 
Hugh J. Baker, 
3atchelor, Bert 


Messrs. Arnold, Verne 


Thomas V. Happer, 
Whitney 
Messrs. 


rs 
TFhomas C. Beasley, 
Robert D. 


Donadio, 


Coleman, james V. 


Samuel Dowden, Harve, 
J. Elam, Isidore Feibleman, J]. W. 
Fesler, Harvey A. Grabill, Herman 
W. Kothe, Theodore L. Locke, 
Clarence F. Merrell, John K. Ruckel- 
shaus, John E. Scott, Grier M. Shot- 
Edw. K. 


Steers of Indianapolis. 


well, Steers and Edwin 


Maryland 


To the Board of Elections: 


The undersigned hereby nominate 
Ruzicka, of 
the office of State Delegate for and 
State of Maryland 


elected in 1946 for a three-year term 


Charles Baltimore, for 


from. the to be 


beginning at the adjournment ol 
the 1946 annual meeting: 

Messrs. Wendell D. Allen, George 
O. Blome, F. Fulton Bramble, Her- 
bert M. Brune, Robert E. Coughlan, 
Ir. L. Edwin Goldman, F. Hall 
Hammond, John H. Hessey, Paul M. 
Higinbothom, J. Theodore John- 
son, J. Irvin McCourt, Clarence W. 
Miles, Addison E. Mullikin, Walter 
C. Mylander, Jr., Sidney L. Nyburg, 
Frank B. Ober, Jos. H. A. Rogan, 
Thomas J. Tingley, Clarence A. 
Tucker, George Ross Veazey and 
George W. P. Whip of Baltimore; 

Messrs. C. Walter Cole, H. An- 
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thony Mueller, Cornelius V. Roe and 
H. Richard Smalkin of 


Towson. 


Maryland 
To the Board of Elections: 
The 


William L. 
land, for the office of State Delegate 


undersigned hereby nominate 


Wilson, Jr., of Cumbei 


for and from the State of Maryland 
1°46 for a 


vear term beginning at the adjourn- 


to be elected in three- 
ment of the 1946 annual meeting: 
Mr. Balti- 


more; 
Messrs. S. 


Thomas B. Finan of 
Beck, 
Richard Carvell of Chestertown: 

James Alfred Avirett, 
Walter C. Capper, Wm. R. Cars- 
caden, W. Earle Cobey, Albert A. 
Doub, Paul M. Fletcher, C. William 
Gilchrist, Morgan C. Harris, George 
\. Huster, Wil- 


Scott Jr. and 


Messrs. 


Henderson, William 
liam S. Jenkins, David Kauffman, 
Harry Kauffman, Earl Edmund 
Manges, William C. Walsh, and F. 
srooke Whiting of Cumberland; 
Messrs. John M. Colton, Calvert 
kK. Hartle, Joseph D. Mish, 
Ellsworth R. Roulette of 


and 
Hagers 
town; 

Mr. Leslie ]. Clark of 


L.onacon- 
ing; 


Mr. Horace P. 
Westernport. 


Whithworth of 


Minnesota 
To the Board of Elections: 
Phe undersigned hereby nominate 
William W. Gibson, of Minneapolis, 
for the office of State Delegate fon 
Minnesota to 
1946 tor a 


term beginning at the adjournment 


and from the State of 
be elected in three-yeai 
of the 1946 annual meeting: 

Messrs. Donald D. Harries, Rollo 
F. Hunt, Elvero J]. McMillan, James 
IE. Nye, Arthur Roberts and F. C. 
Sullivan of Duluth; 

Messrs. Leavitt R. Barker, Robert 
M. Crounse, James E. Dorsey, Henry 
Halladay, Thomas P. Helmey, Don- 
ald A. Holmes, F. H. Stinchfield and 
Donald West of Minneapolis; 

Messrs. Edwin B. Baer, Montre- 


ville J. Brown, Irving Clark, Stan D. 
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Donnelly, Roland J. Faricy, Frank C. 
Hodgson, James C. Otis, James C. 
Otis, Jr.. W. H. Oppenheimer, W. FE. 
Rumble and Theophil Rusterholz 
of St. Paul. 


Oregon 


To the Board of Elections: 


Phe undersigned hereby nominate 
Robert F. Maguire, of Portland, fon 
the office of State Delegate for and 
from the State of Oregon to be 
elected in 1946 for a three-year term 
beginning at the adjournment of the 
1946 annual meeting: 

Messrs. Hugh L. Barzee, Robert 
O. Boyd, Ralph A. Coan, James C. 
Dezendorf, John C. Failing, John 
Gordon Gearin, Robert W. Gilley, 
Henry S. Gray, Geo. B. 
Charles A. Hart, John C. Higgins, 
Ralph H. King, Andrew Koerner, 
Robert A. Leedy, Loyal H. McCar- 
thy, Charles E. McCulloch, Will H. 
Masters, Robert S. Miller, R. R. 
Morris, Lowell Mundorff, F. M. Ser- 
Skulason, 
Arthur C. Spencer, Jr., and 
Herbert L.. Swett of Portland. 


Guthrie, 


combe, B. G. James G. 


Smith, 


Pennsylvania 


To the Board of Elections: 


The undersigned hereby nominate 
David F. Maxwell, of Philadelphia, 
to fill the vacancy in the office of 
State Delegate for and from the State 
of Pennsylvania in the term expiring 
at the adjournment of the 1947 an 
nual meeting: 

Messrs. Spencer G. Hall, Spence 
G. Nauman, John MclI. Smith, Paul 
G. Smith and F. Wicker- 
sham of Harrisburg; 

Mr. 
Lebanon; 


Brewster 


Leon E. Hickman of Mt. 

Messrs. John E. Flynn, Desmond 
J. McTighe, Leonard F. Markel, Jr., 
\. Benjamin Scirica and Aaron S. 
Swartz, Jr. of Norristown; 

Messrs. Joseph W. Henderson, 
J. Harry Robert T. Me- 
Cracken, Leon J. Obermayer and 
G. Ruhland Rebmann, Jr., of Phila- 
delphia; 


LaBrum, 


Messrs. John G. Buchanan, Da- 


vid B. Buerger, Milton W. Lampro 


plos, Donald L. McCaskey and Frank 
I.. Seamans of Pittsburgh; 

Messrs. Ralph F. Fisher, Spence 
R. Liverant, Arthur Markowitz and 
Horace G. Ports of York. 


Tennessee 


To the Board of Elections: 


Phe undersigned hereby nominai 
John T. 


the vacancy in the 


Shea, of Memphis, to {il/ 
office of Star 
Delegate for and from the Stat 
of Tennessee in the term expiring 
at the adjournment of the 1947 a 
nual meeting: 
Messrs. W. P. Armstrong, Samu 
O. Bates, Emmett W. Braden, Phi 
M. Canale, Marion 
G. Evans, John L. Exby, Scott Fit 
Frank J. Glankler, F. Far 
Andrew O. 
King, Hunter Lane, Hamilton | 
Little, John W. Loch, J. E. McCad 
den, W. Percy McDonald, John § 
Montedonico, Robert M. Nelso 
Harry C. Pierotti, Edward P. Rus 
sell, J. H. Shepherd, Hugh Stanto 
John E. Swepston and Cooper Tun 


Larry Creson, 
hugh, 


Hagler, Holmes, Ear! 


er, Jr. of Memphis. 


Utah 


To the Board of Elections: 


The undersigned hereby nominat 
\. Pratt Kesler, of Salt Lake Ci 
for the office of State Delegate ‘o1 
and from the State of Utah to bx 
elected in 1946 for a three-year ter 
beginning at the adjournment of tli 
1946 annual meeting: 

Messrs. J. Arthur Bailey, Calvu 
A. Behle, Albert R. Bowen, Paul } 
Cannon, Samuel J. Carter, Beverly 5 
Clendenin, George A. Critchlow, ? 
T. Farnsworth, Jr. Fred L. Finli 
son, Harley W. Gustin, Stewart 
Willard R. | 
Hogan, F. Gerald Irvine, Perris > 


Hanson, Hanson, 
Jenson, Jaren L. Jones, John \ 
Lowe, Wm. J. Lowe, Wm. M. M 
Crea, A. H. Nebeker, George ! 
Nelson, R. B. Porter, Jr., Edw. ! 
Richards, Vernon Romney ane 
rhornley K. Swan, of Salt Lake Cit) 


(Continued on page 3/4 
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Junwor Bar Notes 


by T. Julian Skinner 


critics of the American Bar 
taken aback 
by one describing it as a “reform” 
that is 


\c\ ah 
{sociation might be 
but 


yeanization, exactly 


what it is insofar as its current ef- 
lorts to improve the administration 
| justice are concerned. Lawyers 
in general are acquainted with the 
Rules of Civil Proce- 
Rules ol 
Criminal Procedure adopted within 


but 


new Federal 


lure and new Federal 


the past few years, even most 


lawyers are unaware of the 


scope 
of the procedural reform movement 
which is in progress. The Junior 
Bar Conterence is devoting a large 
percentage of its efforts to assisting 


in this reform movement. 


Ihe work of the Conference in 
this field is divided into two prin- 
The part is 
corned principally with procedural 
improvements in the 


cipal parts. first 


con- 
State courts; 
the second is concerned with the im- 
trafhic 


he justice of the peace system. 


provement of ow courts and 


Procedural Reform Surveys 


Bar 
upon the recommendation of 
its Section of 


; ys ; 
| \merican Association in 


1958, 
Judicial Administra- 
lion, adopted sixty-six recommenda- 
‘ions for changes in procedure and 
practice which were approved by 
the House of Delegates and which, 
i! adopted, would greatly improve 
the administration of justice. At the 
iest of and in collaboration with 
Section of Judicial Administra- 
and the National Conference of 
Judicial Councils the Junior Ba 
Conference undertook several years 


‘g0 to conduct a survey of the status 
ol judicial administration in every 

with particular emphasis on 
progress that had been made in 


, Jr. SECRETARY, JUNIOR BAR CONFERENCE 


securing the adoption of the recom- 
mended reforms. There have been 
seven parts to these studies in each 
state, a total, including the District 
of Columbia, of 343 separate surveys. 
The seven parts of the study in each 
state cover: 
;. The Regulation of Procedure 
by Rules of Court 
The 
Business of the Courts 
Pre-Trial 


Summary 


Management ol the 
Procedure = and 
Judgments 

IV. Selection of Jurors 

V. Trial Practice 

VI. Appellate Practice 

VII. State 


unals 


Administrative Trib- 
To carry on this work a National 
Reform 


was ap- 


Director of Procedural 
Paul B. DeWitt, 
1940 to 


work. Before our entry into the wat 


Studies, 


pointed in institute this 
the studies were begun throughout 
the country and some of the studies 
were so thorough that they were 
reprinted as separate articles in law 
reviews. The war crippled the work 
by taking away most of the original 
participants, including three succes 
sive National Directors, but in spite 
of these handicaps the present Na- 
tional Director, John S. Howland of 
Des Moines, Iowa, and his Associate 
Directors, have been able to report 
that as of May 1, 1946, 258 of these 
reports had been completed. 

The objective now is to gathe 
together the facts set out in these 
that they 


reports in book form so 


may be distributed in compact 


fashion to those lawyers and othe 
persons throughout the country who 
will be most influential in bringing 
reforms. 


about the recommended 


Meanwhile, however, the studies 


have already helped bring about im- 
provements in state court procedure. 
For example, a study of Pre-Trial 
Procedure and Summary Judgments 
called 


need in that state for pre-trial 


in Illinois attention to the 
practice and for improvements in 
the summary judgment procedure 
and as a result the Illinois Legisla- 
ture in 1941 
Civil Practice Act 


amended the Illinois 
to authorize the 
use of pre-trial procedure in that 
state and to revise substantially the 
provisions relating to summary judg- 
ment so as to extend the scope of its 
application and to permit its use by 
defendants. In Delaware, where al! 
but two parts of the studies have 
been completed, considerable prog- 
ress has been made on a thorough- 
going revision of the Rules of Proce- 
(the 
jurisdic- 


dure in the Superior Court 
court of general original 
tion) and a Junior Bar Conterence 
member who prepared two parts olf 
the studies is an active member ol 


the committee revising the Rules. 


Traffic Court Improvements 


\t its annual meeting in 1942 the 
Junior Bar Conference concluded to 
participate actively in a program to 


improve trafic courts. Though a 


great amount of attention is given to 


laws and legal processes affecting 


litigants with ample means to defend 


their rights, the Junior Bar Con- 


ference believed that important serv- 
ice could be rendered to a large part 
of the public in working toward a 


more efhcient administration — ol 


justice in the lower courts, including 
especially the trafhe courts. It is from 


these and other lower courts that 


most people derive their ideas of the 
judicial process. As so well stated 


by former President Arthur § TI. 
Vanderbilt: 

What our and 
hear (and in instances smell) 
in our police courts, our traffic courts 
and in proceedings before our Justices 
of the Peace quite naturally dete 
mines their idea of American justice. 
For the bulk of our people, their ex 
perience in 


fellow citizens see 


some 


those popular courts 
marks the limits of their experience 
with judges. 


\ committee was appointed for 
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the primary purpose of helping or- 


ganize — trafhc court  conterences 
throughout the country and thereby 
to bring to the favorable attention 
of judges, legislators, enforcement 
officers and other interested persons 
the fifty-seven recommendations of 
trafhe court improvements set out in 


Trafft 
by George Warren, an active Junior 


the book on Courts written 


Bar member. Subsequently it  de- 


veloped that the cooperation — of 
officials 
with the 
Bar As 
Judicial Ad 


ministration and Criminal Law and 


judges and enforcement 


could better be obtained 


assistance of the American 


sociation Sections olf 


committees of those Sections were 
appointed, at the suggestion oi the 
Ban 


work. 


Junior Conference, to assist in 


Lhe 


many respects, been made possible 


this 


program has, in 


by the National Safety Council and 
the Safety 
the 


Automotive Foundation 


with 


which American Bai 


Association works closely in this 


endeavor. 


Two Hundred and Seven 
Conferences Held 


Chair- 
Conference Committee 


At the 


man of the 


present time the 
on ‘Trafic Court Improvement is 
Calvin M. Cory, Las Vegas, Nevada, 
and its Executive Secretary is James 
P. Economos, of Chicago. The ac- 
complishments of the committee and 
its cooperating sponsors have been 
extraordinary. As of \pril 26, 1946, 
207 district trafic court 
had held in all 


parts of the United States and all 


state and 


conferences been 
states but two had decided to par- 
ticipate in the work. Four had not 
vet held but 
had made plans to do so. More than 


their first conference 
15,000 persons had attended the con- 
ferences. Governors, Supreme Court 
judges, state bar leaders and numer- 
ous others had given their full back- 
ing to the program. 

Among the objectives have been 
the 


modernization of antiquated 


laws and ordinances: the proper 


qualification of traffic court judges 
and prosecutors not only through 
legal training but also specific knowl- 
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edge of traffic safety, engineering and 
policing; the improvement of the 
physical facilities of the trafhc courts 
and standards of procedure and 
decorum; the separation of trafhi 
cases from others; the impartial ad- 
ministration of justice in traffic cases 
and 
the 


elimination of the “fix”; and greate 


through uniformity in_ fines 


penalties for similar offences; 
emphasis on impressing defendants 


with the need for traffic law 


observance. 


Better Court Rooms 
Provided 


Specift accomplishments have 
numerous. Seattle, Portland, 
City (Missouri), “Topeka, 


Cheyenne, Binghamton, Tulsa, Char- 


been 
Kansas 


lotte (North Carolina), Wilmington 
Dallas, 


Olympia (Washington), are some of 


(Delaware) , Louisville and 
the cities which have provided new 


court rooms or improved existing 
facilities. (Kentucky) , 
Salt Lake (West 


Virginia), and Spokane (Washing- 


Lexington 
City, Charleston 


ton), are among the cities which 


have recently separated trafic cases 

The Moto) 
has been revised and a 
Model Trafic Ordi 


nance is In process. 


from. others. Uniform 
Vehicle Act 


revision of the 


National Publicity Given 
to Effort to Improve 
Traffic Courts 


Chis program has resulted not only 


in such national recognition ol 
the problem as was contained in the 
recent address of Mr. Justice Douglas 
to the President’s National Confer- 
ence on Street and Highway Safety 
but also in publicity for the Junior 
sar Conference and the American 
Bar 


help but improve the respect of the 


Association which could not 


public for them. Particular refer- 
ence is made to the article entitled 
“The Scandal of our Traffic Courts” 
in Harper’s magazine in March, 1946, 
which was condensed in the Reader’s 
Digest for May. The article spoke 
efforts of the 


specifically — of the 


Junior Bar Conference to improy 


the traffic courts. 


Justice of the Peace Survey 


Several ago the Junior Ba 


Conference embarked on a twely 


years 


phase study of the justice of th 


peace system in every state in th 


Union. These studies were com 
pleted and provided part of the basis 
for the article published last year } 
R. Sunderland 0} 
This 


was printed in the Fifteenth Annual 


Professor Edson 


the University of Michigan. 
Report of the Judicial Council oj 
in October, 1945 


This informed report on the status 


Michigan, Part 2, 


of the justice of the peace system 
should be distributed to all interested 
persons throughout the country and 
steps should be taken to impk 
ment it. 

This work also is being furthered 
Judicial Ad 


ministration through its Committ 


by the Section of 


on Improvement of Justice of th 
Peace Courts which was appointed 
in 1943 at the request of the Junior 


Bar Conference. 


From the foregoing paragraphs 


some idea may be obtained of the 
part the Junior Bar Conference 1s 
playing in the broad program of thi 
Bar 


proving the administration of justic 


American Association for im 
and of the opportunity which the 
the 
lawyers to do their part in this gen 


Conference affords to youngel 
eral program of procedural reform 
Honorable Laurence M. Hyde, As 
sociate Judge of the Missouri Su 
preme Court and last year’s Chail 
the 

Administration, 


man of Section of Judicial 


has said that th 
work of committees of the America! 
Bar Association in advocating ané 
publicizing the recommendations fo! 
the 


improving administration 0! 


justice “has brought about te 
greatest improvement in procedurt 
since the replacement of common 
law pleading by the codes during 
the period following the adoption 0! 
the Field New York, 


in 1848.” 


Code, in 
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ew York 


Tax Notes 


Committee on 
York City, 


ed by 
n, Chairman, New 


Publications, Section 





of Taxation: Mark H. 


William A. Blakely, Dallas, Texas, 


» Bardes, Howard O. Colgan and Martin Roeder, New York City, 


Gartner, Washington, D. C. 


Accrual of Contested Tax 
Following the Supreme Court's dic- 
Dixie the 
lax Court has held that a contested 


um in. the Pine case, 
nd unpaid tax may not be accrued 
is a deduction until liability is de- 
ermined, even where no resort was 
ad to Great Island 


lolding Corp., 5 T.C. 150. It 


distinguished the case of 


litigation. 
has, 
imowever, 
which 


n additional assessment 


vas not contested by the tax- 
paver. In that case, the entire tax ac- 
crues as of the original accrual date. 
Burton-Sutton Oil Co., 3 T.C. 1187, 
rev'd on other issue 150 F. (2d) 621, 
| Sup. Ct. April 22, 1945. The 
Second Circuit has now approved 
the latter result, but in an opinion 
which indicates that the same result 
night follow even where the addi- 
tional assessment was contested, so 
ong as the facts were “ascertainable” 
nm the original accrual date. Keller- 
Dovian Corp. v. Com’r. 153 F. (2d) 
O06, 
indicated by the 


the 


It has been 
Third Circuit 


Claims that a contested tax is imme- 


and Court of 


liately deductible if it is actually 
paid, and that a subsequent refund 
is income at the time of refund. Elec- 
Rothen- 


521, cert. granted 


Storage Battery Co. v. 

152 F. (2d) 
March 25, 1946; Chestnut Securities 
Co. v. U. S., 62 F. Supp. 574. The 
lax Court, however, has suggested 
that an accrual of the refund in- 
come may be proper in an intermedi- 
ate year when the taxpayer's right 
was established by a decision in an- 
other case. Howell Turpentine Co., 


6 T.C. No. 52. 


, and Edward P. Madigan, Chicago. 


Husband-Wife Income 
—Tenancy by Entirety 


Where real property is involved, the 
tax benefits of a husband-wife part- 
nership are obtainable in certain 
States simply by creating a tenancy 
by the entirety regardless of whethe 
the wife contributes new capital or 
actively participates in control o1 
management. Under existing Treas- 
ury rulings, a husband and wife are 
each required to report for income 
tax purposes one-half of the income 
from property held by them as ten- 
ants by the entirety in the States of 
Florida, Maryland, Missouri, New 
York, Oregon or Pennsylvania. In a 
recent Tax Court case, this rule was 
applied not only to dividends and 
mining royalties, but also to mining 
operations conducted by the hus- 
band. Three dissenting judges con- 
tended that this “ancient property 
law” should not be controlling for 
George K. 


federal taxation. Bren- 


nan, 4 'T.C. 1260. 


Sale of Invention 
The 


interesting issues in connection with 


Tax Court has decidec several 


the sale of an invention. In Edward 
C. Myers, 6 T.C. No. 38, 


payer in 1929 completed the inven- 


the tax- 
tion of a certain device. In 1932, be- 
fore applying for a patent, he en- 
tered into an agreement with a man- 
ufacturer whereby he granted an ex- 
clusive right to make, use, and sell 
the invention, in exchange for speci- 
fied royalty payments. The taxpayer 
contended that 


these royalty pay- 


ments were taxable as long-term capi- 


tal gain. There were three distinct 


problems: (1) Was the invention a 
capital asset? (2) Did the taxpayer 
Did he “hold” 


the asset for the requisite time? The 


“sell” this asset? (3) 


court answered all three questions 
An 
even though unpatented, is “prop- 


in the affirmative. invention, 


erty’. Moreover, this property was 
not held by the taxpayer “primarily 
may be 
difficulty 


for sale to customers.” (It 
that 
with the questionable decision on 
this point in Harold T. 
B.T.A. 538.) The 
clusive license to 
sell” 


were conditions upon which the in- 


noted the court had 
lwery, 47 
grant of an ex- 


“make, use, and 


is a “sale”, even though there 


vention could have reverted to the 
taxpayer. Finally, the invention was 
“held” by the 
that 


taxpayer from the 


time it was completed. The 
royalties, therefore, were taxable as 
long-term capital gain. 


Excess Profits Relief 
—New Product 


he crucial point in many relief 


-o 


Sections 72 722 


cases under and 722 is 
whether the claimed new product is 
really new or merely constitutes a 
the 
product. Four tests were applied by 
Tax Court (W. B. Knight Ma- 
I.C. No. 67) in hold- 


ing that a new model of a milling 


technological improvement in 
the 
chinery Co., 6 


machine constituted a new product. 
\lthough the case came under Sec- 
721, 
equally 


799. 


l. The 
work. 


which 


tion these tests should be 


applicable under Section 


machine could do 


kind 


machine 


new 
both in and 
the old 
perform. 


2. Numerous 


extent, 
could not 
innovations were 
adopted_in the manufacture of the 
new machine. 
3. The old machine had been on 
the market unchanged for 50 years. 
t. There were no changes in the 
new machine after it was placed on 
the market. 


Valuation of Possibility 
of Widow's Remarriage 


If a widow has a life estate subject to 


termination upon her remarriage, 
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It Turns Brilliant Lights 
on 


Administrative Law 


FEDERAL TRADE LAW 
PRACTICE 


HENRY WARD BEER 


The author writes out of an abun- 
dant experience of 25 years on both 
sides of the trial table. Seven years 
on the trial staff of the Federal 
Trade Commission; Assistant United 
States Attorney for several years; 
Special Assistant to U.S. Attorney 
General in Washington, and for 
the past several years representing 
business. 
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that interest be valued? The 


problem may arise in connection 


may 


with a claim against the estate for 
alimony, or with the valuation of a 
gift subject to a reversion, or with 


the deductibility of a charitable re- 


mainder. The Tax Court has x 
cepted a valuation of such an inte 
est, based upon an “American , 
marriage Table” prepared in 1932 py 
the Casualty Actuarial Society. Pom. 
peo M. Maresi Estate, 6 T. C. No. 74 


Letter to the Editors 


To the Editors: 
One of the most interesting things 
about the excellent review by Walter 
P. Armstrong of The Beleaguered 
City: Richmond, by Alfred Hoyt 
Bill in the JouRNAL for April, is his 
very true statement that all we 
Southerners ask of the historian is 
accuracy. The conception that most 
people in other sections in this coun- 
try have of the South tends to reduce 
the average intelligent Southerner 
to despair. This is true about con- 
temporary problems as well as true 
of history. 

When I first went to Yale (at the 
Mr. 


might add) as a Mississippi country 


persuasion of Armstrong, I 
boy I was shocked to find how com- 
pletely Yankees seemed to be at the 
and 
theories. I'decided, after all, that the 


mercy of preconceived ideas 
popular conception that they were 
practical people was quite incorrect 
and that we Southerners, especially 
in personal relations, are far more 
practical than the Yankees. 

Give us only accuracy and a real 
knowledge of the real facts and we 
shall not ask for more. 

PHIL STONE 
Oxford, Mississippi 
Editor’s Note: 
Irving Flamm of the Chicago Bar, 
author of the book, An Economic 
Program for a Living Democracy, 
takes issue with Mr. Holman, whose 
article, ‘“Forms of Government,” ap- 
peared in our April issue, as to the 
proper characterization of our form 
of government. 

It may not be very important 


whether our government is called 


a republic or a representative demo 


racy, but the difference between 


Messrs. Holman and Flamm goes 


further and it is important that op. 
portunity should be given for th 
presentation of both sides of con 


troversies on which lawyers disagre: 


To the Editors: 
Frank E. 
basic facts regarding forms of gov 


Holman’s “simple and 
ernment” is neither simple, basic o 
factual. On the contrary, his artick 
contains an odd mixture of truths 
half-truths, irrational prejudice and 
double talk. 
take 


from an 


Why should a_ lawyer 
his definition of ‘democracy 


army manual when di 


tionaries and judicial authorities 


are available? ‘Brass’ hats can 
hardly be expected to appreciate o1 
even understand the meaning of 
democracy. 

Yes, we are a republic; and 4 
democracy too; a_ representativ 
democracy as distinguished from th 
pure democracy possible in a small 
community. According to Webster’ 
International Dictionary, democrac 
means “government by the peopl 
a form of government in which th 
supreme power is retained by th 
people and exercised either direct) 
(absolute or 


pure democracy), © 


indirectly (representative demo 
racy) through a system of representa 
tion and delegated authority period 
ically renewed, as in a constitutional 
representative government or repu! 
lic’. Since the ultimate ruling powe! 
here resides in the people (Chie! 
Justice Marshall decided that long 
ago) , 


our form of 


gov ernment | 





rt has a 
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in 1932 py 
lety. Pom. 
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ity period 
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yle (Chiel 
that long 
rnment 1s 


tic. Holman errs when he 
at President Wilson was the 
lescribe our government as a 
that 
Alexander 


staunch 
Hamilton, 


icy. Even 
ican, 
| to our nation as “a repre- 
ive democracy.” It is rather 
, undo the work of our found- 
ers. 

en “totalitarian” Russia is a 


epublic, has a constitution which 
rovides for a separation of powers, 
checks and balances, and claims to 
le government by the “rule of 
aw not men.” ‘The Russians have 
ot vet learned to live up to then 
But 


lin Crow laws, poll taxes, rac ial and 


onstitution, neither have we. 


religious intolerance are all too 
common here; and in actual practice 
not every American has the equal 
opportunity which our Constitution 
euarantees” to them. 

But to mention these things is 
not to despair. Constitutions express 
ideological goals which we hope to 

ach some day. In the meanwhile, 
that 


and 


lets not swallow the rubbish 


we Americans are a_ freer 
tribe, or, as Holman im- 


that 


Supe rol 


lies, socialism 


necessarily 


means “statism,” “totalitarianism,” 


regimentation” and “tyranny.” 
Some of the world’s most respected 
vholars and philosophers (Bernard 
Shaw, H. G. Wells, Bertrand Rus- 
sell and Harold Laski, to mention 
some) seem to think that true free- 
(om and the ideals expressed in our 
Declaration of Independence can be 
ealized only under secialism. The 
point is still debatable. 


IrviNG H. FLAMM 


lo the Editors: 


Replying to Mr. Flamm’s letter of 
May 3, 1946, regarding my article in 
the April Journat, “Forms of Gov- 
ernment”, it is enough to say that he- 
lore charging others with inaccura- 
cies Mr. Flamm should not be guilty 
of misreading or inaccurately read- 
ing the text upon which he under- 
‘lakes to comment. For example, the 
‘ticle did not state that “President 


Wilson was the first to describe om 


Government as a. democracy”. It 
pointed out that the word “democra- 
cy” as applied to our Federal Gov- 
ernment “did not come into general 
use until Woodrow Wilson’s famous 
World War I, 
the world safe for democra- 


pronouncement of 
‘make 
cy’”. Also the article did not under- 
take to say what “socialism” means. 
The term has been too loosely used 
in recent years to have any definite 
meaning. Instead, the article spoke 
based on 


of “state socialism pater- 


nalism” and classified this as a form 
of autocracy “opposed to representa- 
tive and constitutional government”. 

FRANK E. HOLMAN 
Seattle, Washington 


To the Editors: 


Thank you heartily for publishing 
the clarifying discussion, “Hope or 
Despair as to the UNO”, by Regi- 
nald Heber Smith, in the February 
issue of the AMERICAN Bar Associa- 
rlON JOURNAL. During the past 
thirty years I have made at least a 
thousand talks and speeches on the 
unsolved international problems and 
have drawn upon the materials which 
you cite. In my own way I have been 
saying (less lucidly no doubt) just 
The 


league Stage seems to be a nec essary 


what is stated in this article. 


step in the evolutionary process 
whereby the effective larger politi- 
cal organizations come into being. 
The world is now in the league stage. 
No one knows how long that stage 
will continue. In a talk I made last 
Sunday, I said the league stage of 
our own union continued 114 years 
—from the Albany Plan of 1754 to 
the adoption of the 14th Amend- 
ment. 

Forty years ago I was assistant to 
Albert Bushnell Hart in his course 
in diplomatic history. My interest 
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has lived and, I hope, widened. 1 
have been offering here in our Law 
School a course in Current Interna- 
tional Problems. 

I have just finished reading this 


article and wanted to say “thank 
you”. 
Ropert McNair Davis 


University of Kansas 
Lawrence, Kansas 


To the Editors: 


I read with a great deal of interest 
and pleasure in the March issue of 
the JourNAL, the article of Judge 
Laurance M. Hyde of the Missouri 
Supreme Court, the editorial note 
which preceded the article, and the 
main editorial based on the article, 
which you so aptly entitled, “The 
‘Missouri Compromise’ as to Find- 
ings of Fact.” 

While I am naturally pleased to 
have it said that I have had a hand 
in starting the controversy, I am 
even more happy to see the excellent 
way the controversy has been carried 
forward by Judge Hyde and you. I 
think the judge has pointed out an 
excellent solution, and your editor- 
ial will do much to focus the light 
on a subject which needs to be 
reviewed. 

The procedure Judge Hyde out- 
lines is one I have followed eve 
since’ I went on the trial bench, not- 
withstanding that we do have the 
old out-moded system of findings 
of fact. 

CLARENCE M. HANSON 


Los Angeles, California 
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Forgotten Man 


FORGOTTEN MAN 


(Continued from page 327) 


Removal of what are little 


more than police court cases might 


Cases. 


enhance the dignity of the district 


courts. On the other hand there is 
some fear that commissioners might 
be incompetent to pass upon legal 
issues. There would be difficulties in 


adapting the probation system to 
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The 
staff of the United States attorney's 


sentences by commissioners. 
ofhce would be obliged to appear 


where the commissioner's trial was 
held. Some possibility might exist 
that defendants would bargain with 
commissioners as a condition of con- 
sent to trial without indictment. At 
sentiment in favor of in- 
creasing the functions of commission- 
ers is probably not sufficient to an- 
ticipate any early change. 
The Alaska commissioner is not 
only a committing magistrate but a 
trial magistrate in minor cases, a 
probate judge, an administrator of 
estates, a recorder of deeds, a regis- 


trar of vital statistics, a coroner, a 


NOMINATING PETITIONS 


(Continued from page 368) 


Vermont 
To the Board of Elections: 
The undersigned hereby nominate 
Deane C. Davis, of Barre, to fill the 
the office of State Dele 
gate for and from the State of Ver- 


vacancy in 


mont in the term expiring at the 
adjournment of the 1947 annual 
meeting: 
Messrs. Albert T. Bolles and 
Henry F. Black of Bellows Falls; 
Messrs. Frank E. Barber, Osmei 
C. Fitts S. Kendall of 


Brattleboro; 


and Irwin 

Messrs. Warren R. Austin, Jr., 
Charles F. Black, William H. Ed- 
and A. 
Burlington; 

Messrs. F. Ray Keyser and Stan- 
ley C. Wilson of Chelsea; 

Messrs. Joseph W. Foti, David 
F. Hoxie, George L. Hunt, Walter 
G. Nelson, Jr., Robert H. Ryan and 
Arthur C. Theriault of Montpelier; 


munds Pearley Feen of 


ATTENTION 
ESTATES —— TRUSTEES 
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WE WILL PURCHASE 
A CONTROLLING INTEREST 
an established manufacturing company 
management need not be discontinued 
corporate principals. References will be exch: 
Replies held confidential Communicate rect 
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can Bar Association Journal, 1140 Nort Dearborr 
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marriage judge and an organizer o 
search parties. Sometimes in an area 
larger than several eastern states }y 


is the sole representative of the 


dicial establishment. Considerabj, 
evidence indicates serious deficien 
cies in the Alaska commissioner syx 
tem. The problems raised inyoly, 
not only law administration by 
much larger questions concerning 
the territorial government and its 
lation to federal authority. It migh, 
be timely for Congress to create , 
special Alaska commission to study 
and make recommendations not only 
about the Alaska judicial establish 
ment but other matters of concern to 


the Territory and the nation. 


Messrs. John D. Carbine, Olin 
M. Jeffords, Robinson E. Keyes, 
Hayden G. LaBrake, Edwin W. Lav. 
rence and -John A. M. Hinsman of j 
Rutland; 

Mr. Harold G. Sylvester of $1 
\lbans; 

Mr. Henry F. Black of Woodstock 


West Virginia 


To the Board of Elections: 

The undersigned hereby nominat 
Rolla D. Campbell, of Huntington 
for the office of State Delegate for 
and from the State of West Virginia 
1946 


year term beginning at the adjour 


to be elected in for a three 


ment of the 1946 annual meeting 
also, to fill the term expiring at th 
adjournment of the 1946 annua 
meeting: 

Messrs. Tom T. Baker, Samu 
Biern, W. K. Cowden, Jr., H. | 
Ducker, James D. Francis, Philip P 
Gibson, E. L. Hogsett, Jackson H 
Huddleston, John E. Jenkins, T. Se 
den Jones, Okey P. Keadle, F. 4 
Macdonald, S. S. McNeer, J. 8 
Marcum, E. A. Marshall, John 5 
Meek, Wilbert H. Norton, McDan 
iel Purcell, Harry Scherr, Jr., Pav 
W. Scott, J. W. St. Clair, C. W 
Strickling, Buford C. Tynes, Taylor 
Geo. S. Wallace 0 


Vinson and 


Huntington. 
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Association News 


MAX B. REID 


Bar Association of 
Arkansas 


\ssociation of Arkansas held 
iis annual meeting in Hot Springs 
National Park on May 3 and 4. 

During the first day’s session Pres- 
dent Lamar Williamson and Glenn 
R. Winters, Secretary of the Amer- 
an Judicature Society 

\ssociation, both endorsing a 


addressed 


roposed plan, prepared by the 
\merican Judicature Society, for re- 
rganization of the judiciary in Ar- 
kansas. A 
lirecting the appointment of a state- 

commission to study the plan. 
Julian P. Alexander, ol 


Mississippi Supreme Court, de- 


resolution was passed 


Justice 


ivered an address at the annual ban- 


juct. Other speakers at the final 


sessions were the Solicitor General ol 


United States, 

ith, Past President Abe 

C. E. Daggett. 

New officers are Max B. Reid, ol 
Blytheville, president; W. W. Sharp, 
1 Brinkley, vice president; Terrell 
Marshall, of Little Rock, re-elected 
Paul 


Crossett, chairman, Junior Bar Sec- 


J. Howard M« 
Collins 


etary-treasurer: Sullins, of 
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Association 

Officers of the Nebraska 
Association for 1946 


State Bar 
are former At- 
torney General Paul F. Good of Lin- 
coln, president; Frederick L. Wolff 
of Omaha, Harry A. Spencer of Lin 
coln and Clarence E. Haley of Hart 


how HOTEL 
)ittayfair 
I/\ Saint Louis 

‘\\ AIR-CONDITIONED 


ington, vice presidents; and Harry W. 
Shackelford of Omaha, 
large of the Executive Council. 


member at 
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THE LAWYERS CO-OPERATIVE PUBLISHING CO. 


Rochester 3, New York 


BANCROFT-WHITNEY COMPANY 


San Francisco 1, California 











eprint from the 


Nippon Times toi, 


March 29th, 1946. 


Reporter System Sought 


GHQ authorities on March 26 directed 
the Japanese Government to take neces- 
sary action to furnish lists and locations 
of all reports of the Reporter System 
published by the West Publishing Com- 
pany*of St. Paul, Minnesota, now in the 





{ libraries of, or owned by, the Tokyo, 
Kyoto, Tohoku, and Kyushu Imperial 





Universities or any other public or Gov- 
ernment libraries in Japan, containing 
reports in English of cases decided by 
courts of the United States, 





Offering promise that Japan's Jurisprudence will be 
established on the best "American Standards”. 
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